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SHEET METAL CONTRACTORS ASSOCIATION OF SAN FRAN- 
cisco, a Corporation, et al., 
Appellants, 


US. 


SHEET METAL WoRKERS INTERNATIONAL ASSOCIATION, 
et al., 
Appellees. 


On Appeal From the United States District Court for the 
Northern District of California, Southern Division. 


BRIEF ON BEHALF OF APPELLEES. 


Statement of the Case. 


This case arises upon appeal [R. 50] “from the sum- 
mary judgment denying an injunction entered in this 
action on September 27, 1956” by the United States 
District Court for the Northern District of California, 
Southern Division [R. 48-50], which is a final decision 
reviewable by this Honorable Court of Appeals under the 
provisions of 26 U.S, C. $1291. 

Since, in our opinion, Appellants’ statement of the case 
in its opening brief (pp. 1-4) does not completely nor 
in all respects accurately summarize the undisputed facts 


ame uee 


disclosed by the record herein, and the argument set 
forth in Appellants’ brief seeks to rely upon certain mat- 
ters outside the record, Appellees herewith respectfully 
submit this further statement of the case for the con- 
sideration of the Court. (See Rule 18, subd. 3.) 


A. The Parties to the Case. 


Plaintiffs and appellants consist of: 

(1) Sheet Metal Contractors Association of San Fran- 
cisco, agent and representative of plaintiff employers for 
purposes of collective bargaining with defendant Local 
Union No, 104 (Stipulation of Facts, Par, 27 R. 17], amd: 


(2) 28 San Francisco sheet metal contractors who are 
and for several years have been members of said plain- 
tiff association and parties to collective bargaining agree- 
ments with defendant Local 104. [Stipulation of Facts, 
Paice. 2eandes, Rs 1/-1ea) 


With respect to these 28 alleged California corporations, 
co-partnerships, and individually-owned sheet metal con- 
tracting firms [see Complaint, Par. III, R. 6-7; Cf. An- 
ewer, Pars, Wl and Ly, Ro 12|( constitutine “the platen 
employers, it should also be noted that during the period 
here material only eight of them have carried on jobs in 
the Northern California Counties of Marin, Sonoma, 
Mendocino, Lake, Napa and Solano and made the ques- 
tioned payments into the “Joint Industry Board Fund of 
the Heating and Sheet Metal Industry” of said Northern 
California Counties. [Stipulation of Facts, Pars. 9 and 


Il, R. 19221: compare the Complaint, nirdeCancsemon 
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Action, Par. I], R. 10.] These 8 directly-interested plain- 


mecoltractors are: 


(1) Ace Sheet Metal Works (Lloyd Hannan, Indi- 
vidual Owner ) 


(2) Apex Sheet Metal Works (Edwin Stevens, Indi- 
vidual Owner ) 


(3) Gilmore Air Conditioning Service (a California 
Corporation) 

(4) Western Heating & Plumbing Co., Inc. (a Cali- 
fornia Corporation ) 


(5) Atlas Heating & Ventilating Co., Lid. (a Cali- 
fornia Corporation) 


(6) Scott Co (a Co-partnership consisting of W. W. 
Cockins, John L. McCabe and J. J. Nicholson) 


(7) Valley Sheet Metal Co. (a Co-partnership consist- 
ing of Chas. F. Andrews and Edward E. Salo- 
mone) 


(8) Otis Sheet Metal Co., Inc. (a California Corpo- 
ration ) 


Defendants and Appellees consist of: 

(1) Sheet Metal Workers International Association; 

(2) Local Union No. 104 of said International labor 
union, which maintains its principal offices in San Fran- 
cisco, California, and is the collective bargaining repre- 
sentative of the journeyman sheet metal workers and 
apprentices employed by the plaintiff San Francisco sheet 
metal contractors. [Stipulation of Facts, Par. 2, R. 17; 


see also Complaint, R. 8 and Answer, R. 13.] 


= 


(3) Local Union No. 75 of said International labor 
union, which maintains its principal offices in Vallejo, 
California, and is the collective bargaining representative 
of the journeymen sheet metal workers and apprentices 
employed by the Northern California Sheet Metal Con- 
tractors, doing business in the Counties of Marin, Sonoma, 
Lake, Napa and Solano and belonging to the Associated 
Heating and Sheet Metal Contractors, Inc., who are sot 
parties to this action. [Stipulation of Facts, Pars. 4 and 
6, R. 18-19; see also Complaint, R. 8, and Answer, R. 13]. 


(4) Joint Industry Board of the Heating and Sheet 
Metal Industry of Marin, Sonoma, Mendocino, Lake, Napa 
and Solano Counties, a joint trusteeship located at Vallejo, 
California, which was organized and established on or 
about June 10, 1955, pursuant to a written trust agree- 
ment as provided by a collective bargaining agreement 
between defendant Local 75 and the Associated Heating 
and Sheet Metal Contractors, Inc., representing the North- 
ern California sheet metal contractors. [Stipulation of 
atic. Parse, 6, 7, and &, Ry 18-19% and Exe) Band 
“C” thereto, R. 26-41; see also Complaint, R. 8, and 
Answer, R. 13.] 


(5) W. R. White, business representative of defendant 
Local 75. [Complaint, R. 9, and Answer, R. 13.] 


B. The San Francisco Sheet Metal Contractors’ Agreement 
With Local 104. 


Under the terms of the valid standard form of collec- 
tive bargaining contract executed on or about July 1, 1955, 
between the plaintiff Sheet Metal Contractors Association 
of San Francisco, acting on behalf of and as the agent 
of plaintiff employers, and defendant Local 104 |Stipula- 
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momeot acts, Par. 3, R. 17-18; and Ex, “A” thereto, 
R. 21-25] plaintiff employers have agreed that— 


“[J]ourneymen sheet metal workers hired outside 
of the territorial jurisdiction of the Union to perform 
or supervise work outside the jurisdiction of the 
Union and within the jurisdiction of another Local 
Union affliated with the Sheet Metal Workers Inter- 
national Association, shall receive the wage scales 
and working conditions of the Local Union in whose 
jurisdiction such work 1s performed or supervised.” 
Wet. Vl, Set. 3) and 

“When sent by the Employer to supervise or per- 
form work . . .. outside the jurisdiction of the 
Union and within the jurisdiction of another Local 
Union affiliated with Sheet Metal Workers Inter- 
national Association, journeymen sheet metal workers 
covered by this Agreement shall be paid . . . in 
no case less than the established wage scale of the 
Local Union in whose jurisdiction they are employed 

and the Employers shall be otherwise gov- 
erned by the established working conditions of said 
oc Umon, . .°. (Art. VIL, Sec 4.) [R. 23- 
24; emphasis added. ] 


C. The Joint Industry Board Fund for Other Northern 
California Counties. 

Pursuant to a valid collective bargaining agreement 
executed on or about June 10, 1955, between various em- 
ployers, other than plaintiffs, doing business as sheet metal 
contractors in the Counties of Marin, Sonoma, Mendocino, 
Lake, Napa and Solano, California, represented by the 
Associated Heating and Sheet Metal Contractors, Inc., 
and defendant Local No. 75 [Stipulation of Facts, Par. 4, 
emleesandeb<. “8 thereto, KR. 26-29] there has: been 


Se 


created the “Joint Industry Board,” defendant herein, 
composed of an equal number of employer and union 
trustees, who function pursuant to a formal “trust agree- 
ment.’ [Stipulation of Facts, Pars. 6-8, incl., R. 18-19; 
aid  etienerou | ik 627-41) 


The purposes and functions of this Joint Trusteeship 
as specified in the trust instrument are— 


(1) “To supervise, administer and carry out all 
funds provided for by the Bargaining Agee 
except the Health & Welfare Fund. 


(2) “To aid in the settlement of any and all dis- 
putes of any nature” between “the Union, its mem- 
bers, agents and/or representatives’ and the Em- 
ployers’ Association, its members, and all other sig- 
natory employers. 


(3) “To set up and administer a joint arbitration 
committee and to provide further arbitration proce- 
dures. 3 


(4) “To supervise and administer a joint appren- 
ticeship program. hie 


(5) “To assist and aid the Heating and Sheet 
Metal Industry in continuing the high degree of skill 
it now enjoys’; to provide a forum for Management- 
Labor discussion and cooperation; to effectuate high 
standards in the Industry, etc. 


(6) To meet with representatives of public, quasi- 
public and allied private bodies or groups; “promote 
beneficial legislation’; and to “foster good public 
relatioms, etc. . . . {[Restraimts of trade and 
political activities are expressly prohibited.] [R. 30- 
31: emphasis added. See also Mem. Op. of Dist. 
Ct., R. 43-44. ] 


wees 


These lawful, mutually beneficial and obviously socially 
desirable activities of the Joint Industry Board (see Bay 
Area Painters Joint Committee v. Orack (1951), 102 Cal. 
App. 2d 81, 226 P. 2d 644) are financed by the employers’ 
monetary payments into the trust fund of 2%¢ for each 
hour worked by each employee covered by the Bargaining 
Agreement, pursuant to Section 19-A of the contract and 
Section © of the trust agreement. [Stipulation of Facts, 
panel, Ik. 20; and Exs. “BB” and “C” thereto at R, 28 
and R. 40-41 respectively. | 


D. The Questioned Payments by 8 San Francisco Contrac- 
tors to the Trust Fund of the Joint Industry Board of 
the Heating and Sheet Metal Industry of Marin, Sonoma, 
Mendocino, Lake, Napa and Solano Counties. 

ipeuveen [uly 1) 1955, and June 22, 1956, eight ot the 
plaintiff employers (Ace; Apex; Gilmore; Western Plumb- 
ing; Atlas; Scott; Valley Sheet Metal, and Otis) “have 
carried on jobs” in the above named six counties, ‘“em- 
ploying on such jobs sheet metal workers who were mem- 
bers of defendant Local No. 104.” [Stipulation of Facts, 
edie 9, Ix. 19220. | 


By its June 10, 1955, collective bargaining agreement 
Pempulation, fx, “Bb; R, 26-29] defendant Local 75, a 
sister local affliated with the defendant Sheet Metal Work- 
ers International Association, had previously established 
wage scales and working conditions in said six counties 
which these 8 San Francisco contractors agreed to ob- 


serve under the terms of their July 1, 1955, contract with 
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the representative of their employees, Local 104, as pointed 
out above. [Stipulation, Ex. “A,” Art. VII, R. 23-24.] 


Between October 13 and December 15, 1955, defendant 
Local No. 75 “threatened to encourage, cause and induce 
the employees” of these 8 San Francisco contractors per- 
forming jobs in the six-county area to quit work, unless 
said contractors observed the locally established employ- 
ment conditions by contributing to the Joint Industry 
Board Fund the sum of 2%4¢ for each hour worked in 
said Counties. Thereafter, said 8 San Francisco con- 
tractors complied with Local 75’s demand for such con- 
tributions to the joint trust fund and have continued to 
do so. [Stipulation of Facts, Pars. 10-11, R. 20-21.] 


E. The Proceedings in the District Court. 


On January 19, 1956, the San Francisco Sheet Metal 
Contractors Association and numerous individuals, part- 
nerships and corporations constituting 28 sheet metal con- 
tracting companies belonging to that employers’ associa- 
tion, plaintiffs and appellants herein, filed the instant com- 
plaint with the District Court [R. 3-11] seeking an in- 
junction against all defendants and appellees “ander the 
provisions of Section 302, subdivisions (a) and (b) of the 
Labor Management Relations Act 1947 as amended (29 
US. C. Secwonm co). |Complaint, Par. In he Sal 


By such complaint, said plaintiffs sought to invoke the 


jurisdiction conferred upon said Honorable United States 
District Court by Section 302(e) of the Taft-Hartley Act, 


Se 
eee. ©. §150(2), [Complaint, Par. IM, R. 6], to 


obtain a judgment and decree— 


(1) enjoining and restraining “defendants and 
each of them” from “causing or attempting to cause 
plaintiffs or any of them to pay any money or thing 
of value to defendants Jornrt INpustry Boarp and/or 
itocat UNION No. 757: 


(2) enjoining and restraining “defendants Joint 
InpustRy Boarp and Locat Union No. 75 and 
each of them” from “receiving or accepting any 
money or thing of value from plaintiffs”; 

(3) ordering and directing the “defendant Joint 
Inpustry Boarp” to “repay and return all monies 
or things of value paid or delivered to defendants 
by plaintiffs or received and accepted from plain- 
fis. | Complaint, Prayer, K. 11.] 

On April 12, 1956, defendants duly filed their “Anszer 
to Complaint” herein. [R. 11-15.] Thereafter, on June 
22, 1956, all parties entered into a “Stipulation of Facts” 
[R. 16-21] for the purpose of enabling the District Court 
to pass upon plaintiffs’ and defendants’ respective motions 


for summary judgment. [R. 42 and R. 15-16.] 


The legal issues thus placed before the District Court 
for decision by the above-mentioned pleadings and stipu- 


lated facts may be briefly summarized as follows: 


1. Were any of the plaintiffs an “employer” of “em- 
ployees who are employed in an industry affecting com- 
merce’ within the meaning of Section 302 of the Taft- 
Hartley Act? 


2. In the case of any such plaintiff employer, were 


any of the defendants a “representative of any of his 
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employees” within the meaning of Section 302 of the Taft- 
Hartley Act? 


3. Had any such defendant “representative” of any 
employees of any such plaintiff employer violated or at- 
tempted to violate Section 302 of the Taft-Hartley Act 
which makes it “unlawful for any employer to pay or 
deliver, or to agree to pay or deliver, any money or other 
thing of value to any representative of any of his em- 
ployees’ and “for any representative of any employees 

to receive or accept or to agree to receive or 
accept from the employer of such employees any money 


or other thing of value’? 


Declaring that, under the circumstances of this case, 
it “cannot hold that the payments in question are pay- 
ments ‘to any representative’ ”’ and further that the “union 
members of the Joint Industry Board, in that capacity, 
are not ‘representatives’ of the employees within the mean- 
momar ZOU SC.) 166° [RP 48|) the District “Comn 
denied plaintiffs’ motion for summary judgment, granted 
defendants’ motion for summary judgment, and dismissed 


the complaint for injunctive relief. [R. 49.] 


| ee 
ARGUMENT. 


Introduction and Summary of Argument. 


Section 302 of the Labor Management Relations Act 
does not prohibit any payments other than those between 
an “employer” and “any representative of any of his 


employees” in an industry affecting commerce. 


The only appellant employers making the questioned 
payments herein were eight San Francisco sheet metal 
contractors employing members of Local 104 in the North- 


ern California counties. 


The only recipient of the questioned payments was the 
Joint Industry Board trust fund established by agreement 


between other Northern California contractors and Local 
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The District Court correctly held that the questioned 
payments by these eight appellant employers into the Joint 
Industry Board trust fund did not constitute payment of 
“any money or other thing of value’ to any “representa- 


tive” of their employees in violation of Section 302. 


Since the payment or delivery of stich sums by these 
8 appellant employers to the Joint Industry Board trust 
fund did not violate Section 302(a) and the receipt or 
acceptance of such sums by the appellee Joint Industry 
Board did not violate Section 302(b). and therefore such 
payments did not constitute a crime made punishable by 
Section 302(d), no jurisdiction existed to grant any 
injunction against such payments by virtue of Section 
302(e) and equity jurisdiction was precluded by the 
NommslaGuardia Act (129 U. 5. C. $8§i101-115). 
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Ih 
Section 302 Only Prohibits Payments Between an 
“Employer” and “Any Representative of Any of 
His Employees” but Not Payments to Others. 


A. The Statutory Language. 


Paragraphs (a) and (b) of Section 302 in substance 
make it unlawful for “any employer of such employees” 
to offer or “any representative of any of his employees 
who are employed in an industry affecting commerce” to 
accept from “the employer of such employees’ money or 
other valuables, except in the five instances set forth in 
Paragraph (c), 7.e., (1) compensation for services as an 
employee of such employer; (2) satisfaction of a judg- 
ment, arbitration award or disputed claim without fraud 
or duress; (3) purchase price for goods regularly sold; 
(4) properly checked-off union dues; and (5) payments 
to jointly-administered trust funds to provide health and 
welfare, pensions, or other specified benefits to employees 
and their families and dependents. (The pertinent parts 
of the statute are set forth in full text by the opinion 
of Mr. Justice Clark in Umited States v. Ryan (1956), 
CoO s.2°2 at p. 303, footiote 4.) 


Section 302(d) makes such practices criminal and pun- 
ishable by fine and imprisonment, on the part of both em- 
ployers and employee representatives. (29 U. S. C, 
S1S6(d); ieya@m case, swhra, 350 U. S. at p. 306.) 


Appellants herein have thus doubly noted (App. Op. 
Bim pp 7 and: 2/ athe supreme Courts Obsemationman 
thew yommecase, 350 U. 5S. at p. 305, that 


“As the statute reads, it appears to be a criminal 
provision, malum prohibitum, which outlaws all pay- 
ments, with stated exceptions, between employer and 
representative.” (Emphasis supplied.) 


So 


Section 302(e) confers upon the United States District 
Courts “jurisdiction for cause shown . . . to restrain 
widlations Of this section.” (29° U. S. C. §186(e)), so 
that “beyond the penalties which are purely criminal there 
could be injunctive powers for quick and speedy remedy.” 
(Dunbar Co. v. Painters and Glaziers District Council 
ipme, (ist, Col, 1955), 129 Fed. Supp: 413.) 


Examination of the face of the statute discloses that 
Section 302(a), (b) and (c) contain “a highly specialized 
restriction on the legality of employers’ agreements to 
make payments to employee representatives” (see Asso- 
ciation of Westinghouse Salaried Employees v. Westing- 
house Electric Corp. (1955), 348 U. S. 437, footnote 2 
of opinion); Section 302(d) imposes criminal penalties 
which “should be construed most favorably to those 
charged with having violated its provisions,” (/1 re Feller, 
pee. Y. 5. 2d 852); and Section 302(e) constitutes a 
“very narrow opening in the theretofore solid wall of 
denial of power of tinction in cases of labor disputes.” 
(Dunbar Company case, supra, 129 Fed. Supp. 417.) 


Despite these punitive and restrictive aspects of the 
legislation, which under ordinary principles of statutory 
interpretation would require that Section 302 be strictly 
construed, appellants herein rely upon the Ryan decision, 
supra, to urge that the “statute should be liberally con- 
strued to effectuate its purpose” and also that the “deci- 
sion in this case should be governed not by form but by 
substance.’ (App. Op. Br. pp. 26-27.) Apparently, ap- 
pellants thus seek to persuade this Honorable Court of 
Appeals to disregard the plain language of the statute. 


The specific question decided by the Ryan case was 
that payments to the president and principal negotiator 
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of a labor union “individually’ were payments to a “rep- 
resentative’ of employees within the meaning of Section 
302(b). In concluding that the statutory term “any repre- 
sentative of any employees” placed the identical limita- 
tions on both individuals and organizations, the Supreme 
Court emphasized “the precise words of the statute,” 
“their literal meaning,” “the legisiative history” and “the 
Structure of the section, (350 U.S. at pp. 302 and 305) 
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The “narrow reading of the term ‘representative’ 
which the Supreme Court rejected because it “would 
substantially defeat the Congressional purpose” (350 U. S. 
at p. 304) was a “technical meaning”’ limited to the “ex- 
clusive bargaining representative” of the employees, which 
in that case was the union itself (350 U. S. at pp. 301 
and 305) which would have excluded payments made 
directly to union officials or to other individuals as trustees 
for the union from Section 302. 


On the other hand, Justice Clark, speaking for a unani- 
mous Court, make it quite clear that, in holding that ILA 
International President Ryan’s “relationship brings him 
within that term” so that “payments to Ryan individually” 
were covered, “We do not decide whether any official of 
a union is ex officio a representative of employees under 
Secon 0209 350 U.S. at p. 30L,) 


The District Court herein had before it the opinion of 
the Supreme Court in the Ryan case, decided February 
27, 1956, when the instant case was argued on July 9th 
and decided on August 16, 1956. [R. 48.] The court 
below properly concluded that the Ryan decision did not 
Wattane an eilareciment of the Scope of Section 302 
beyond its precise terms |see United Marine Division v. 


Essex Transportation Co. (C. A. 3rd, 1954), 216 F. 2d 
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410, cited and quoted at R. 45-46], especially since 
“Tg]rammar, the customary use of words, common sense 
and the legislative history of the Act all require the inter- 
pretation” finally adopted by the District Court herein. 
[See Upholsterers’ International Union v, Leathercraft 
Furmture Co. (E. D. Pa., 1949), 82 Fed. Supp. 570, 
cited and quoted at R. 47.] 


B. The Legislative History. 


Appellants insist that Section 302 was adopted ‘‘for 
the specific purpose of forbidding any payment into any 
funds wholly or partially controlled by unions” except 
jointly-administered welfare funds for the exclusive bene- 
fit of employees with their detailed benefits specified by 
a written agreement, as provided by Section 302(c)(5). 
(App. Op. Br. p. 8, /bid., pp. 23-24 and 27.) 


The legislative history of Section 302, as analyzed by 
the Supreme Court in the Ryan case, supra, makes it clear 
that in this portion of the legislation, Congress was not 
aiming solely at the welfare fund problem. By “writing 
a broad prohibition in subsections (a) and (b) and five 
specific exceptions thereto in subsection (c), only the 
last of which covers welfare funds,” Congress enlarged 
the scope of this section when the Hartley bill reached 
the Senate “to include, in the words of Senator Taft, 
‘a case where the union representative is shaking down 
iiemciployer, ©, . 93 Cong. Rec. 4740. . . .” 
(350 U. S. at pp. 304-306.) 

It is true that when Congress passed the forerunner of 
Section 302 in the Case Bill at the previous session in 
1946 (H. R. 4908, 79th Cong., 2nd Sess.), it “was dis- 
turbed by the demands of certain unions that the em- 
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ployers contribute to ‘welfare funds’ which were in the 
sole control of the union or its officers and could be used 
as the individual officers saw fit. . .”, e.g. the United 
Mine Workers’ 10¢-per-ton fund for “so-called welfare 
purposes.” (350 U. S. at p. 304; emphasis added; Senate 
Report No. 105 on S. 1126, [Supplemental Views of 
Senators Taft et al.], p. 52, quoted in App. Op. Br. at 
pp. 8-9; Statements of Senators Ball and Byrd, 93 Cong. 
Rec. 4678, Statements of Senator Taft, 93 Cong. Rec. 
4746-4747, quoted in App. Op. Br. at pp. 9-12.) 


The Hartley bill (H. R. 3020, 80th Cong., 1st Sess.) 
as reported in the House of Representatives on April 11, 
1947, would have made it “an unfair labor practice for 
an employer . . . to dominate or interfere with the 

administration of any labor organization 

by assisting any labor organization . . . through mak- 
ing payments of any kind to such organization directly 
or indirectly, or to any fund or trust established by such 
organisation, or to any fund or trust in respect of the 
management of which, or the disbursements from which, 
such organization can, either alone or 1 conjunction with 
any other person, exercise any control, directly or indi- 
rectly.” (Sec. 8(a)(2)(C) (ii); emphasis added.) It 
also prohibited an employer from “giving, or offering to 
give any reward, favor or other thing of value to any 
person in a position of trust in such [labor] organization 
for the purpose of perverting his judgment or corrupting 
his conduct in respect to such organization.” (Sec. 8(a)- 
(2) (B).) 

Thus, the House bill was drafted to “forbid employers 
to pay to or for unions, or to any funds established, main- 
tained or controlled by them in whole or in part, directly 
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or indirectly, royalties, taxes, or other exactions, instead 
of paying the money directly in the form of wages” and 
to prohibit “an employer’s . . . bribing a union official, 
directly or indirectly.” (House Report No. 245 on H. R. 
euzv, SO0th Cong., Ist Sess., p. 29; emphasis added.) 


The Minority Report of the House Committee on Edu- 
cation and Labor strongly objected to the provisions of 
Section 8(a)(2)(C) (ii) of the Hartley Bill as reported 
by the majority of the Committee (/bid., pp. 78-79), de- 
claring in part— 

“We would have no objection to requiring that 
trust funds to which an employer makes contributions 
be jointly controlled by the employer and the union 
but under this bill an employer would be forbidden 
to contribute to amy fund over which the union has 
any control even though it 1s jomtly adimintstered 
with the employer. This result is completely unreason- 
able.” (Emphasis added.) 


) 


“As passed by the House of Representatives,” on April 
17, 1947, with Sections 8(a) (2) (C) (ii) and 8(a) (2) (B) 
intact, “the Hartley Bill forbade employer contributions 
to union welfare funds and made it an unfair labor prac- 
tice to give favors to ‘any person in a position of trust 
in a labor organization.” (Umited States v. Ryan, supra, 


350 U. S. at p. 305.) 


If the House version had been finally enacted into law. 
Appellants would be correct when they state that “the 
legislation embodied in Section 302’ contained a general 
prohibition against “any payments into any funds wiiolly 
or partially controlled by wnuons”’ or that “Congress in 
enacting Section 302 intended to forbid payments by 
employers into funds even though jointly controlled by 
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employers and representatives of their employees.” (App. 
Op. Br. pp. 8 and 12; emphasis added.) 


The fact is, however, as recognized by the Appellants 
herein (App. Op. Br. p. 18) that the House provisions 
relating to restrictions on payments to employee repre- 
sentatives and union trust funds were rejected in the 
Senate. In their place, an amendment offered by Senator 
Ball of Minnesota on May 7, 1947 (93 Cong. Rec. 4677) 
was adopted on the day following (93 Cong. Rec. 4755) 
as) @ new section 302 of ihe VTatt-Bill (Se9ll26 seein 
Cong., Ist Sess.). 


The Joint Conference Committee substituted “the pro- 
visions of the Senate amendment with minor clarifying 
changes” for Sections 8(a)(2)(B) and (C) of the House 
version. (House Conf. Rept. No. 510, 80th Cong., Ist 
Secspe 67.) 


Among these changes in the final legislation made by 
the Joint Conference Committee was the elimination of 
Sections 302(g¢) of the Senate version which defined 
“representative” for the purposes of Sections 301 and 
SUE (oi levee chin 


Had the Joint Conference Committee adopted the broad- 
est definition of “representative” in Section 302(¢) of 
the Senate version—so as to include “any organization or 
fund of which some of the officers are representatives or 
are members of a labor organization or are clected or 
appointed by a representative’ (93 Cong. Rec. 4677)— 
Appellants might have found some support for their bare 
assertion that the “Joint Industry Board Fund here in- 
volved is exactly the type of fund Congress intended to 
prohibit by Section 302” (App. Op. Br. p. 12). But this 
enlarged definition of “representative” was eliminated from 
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Section 302 when the “Joint Conference Committee sub- 
stituted for it the definition of that term in the NLRA, 
as amended.” (United States v. Ryan, supra, 350 U. S. 
cmp OO. sce alsosat p. SOI wboumcitine Sec, 5013) 
of the Labor Management Relations Act.) 


The term “representative” in Section 302 thus includes 
any individual or labor organization “authorized by the 
employees to act for them in dealings with their employ- 
eis scolceruine “employment matters. (350 U. S. at 
pp. 302 and 306.) Congress expressly declared in Section 
polo: the Labor “Management Relations Act, entitled 
“DEFINITIONS,” that, “When used in this Act 
[tlhe term . . . ‘representative’ shall have the same 
meaning as when used in the National Labor Relations 
Act as amended by this Act.” 


As the Solicitor of the United States Department of 
Labor expressed it, when commenting upon ‘‘the limited 
meaning of the term indicated by the legislative history” 
(Memorandum Opinion from the Solicitor to the Secre- 
tary of Labor, dated December 10, 1948, quoted in full 
text in the Report of the Joint Committee on Labor- 
Management Relations, S. Rept. No. 986, Pt. 3, 80th 
one, 2nd Sess, p. 109): 

“In using the term ‘representative’ in section 302, 


it is, of course, clear that Congress had unions or 
union agents foremost in mind.” 


In reaching this conclusion, the Solicitor relied upon 
the Senate debates wherein Senators Ball and Byrd (93 
Cong. Rec. 4678) as well as Senator Taft (93 Cong. Rec. 
4748) described the specific purpose of Section 302. 


A similar conclusion was reached by the Chief of the 
General Crimes Section of the United States Department 
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of Justice (Testimony of Rex A. Collings, Jr., July 20, 
1955, in Senate Labor Committee Hearings on Welfare 
& Pension Plan Investigation (1955), pp. 902-904), who 
rendered the opinion that— 
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Section 302 only prohibits payments by 
an employer to representatives of his employees which 
do not fall within certain exceptions. It does not 
prohibit payments to others. he 


The Justice Department official cited as authority for 
his opinion the decisions in Rice-Stix Co. v. St. Louis 
Health Institute (E. D. Mo., 1948), 22 L. R.R. M. 2528, 
and United Marine Division v. Essex Transportation Co., 
supra (C. A. 3rd, 1954), 216 F. 2d 410, which latter 
case quotes at length from the legislative history of Sec- 
tion 302 (e.g., Statements of Senators Ball and Byrd, 
93 Cong. Rec. 4678, and Statements of Senator Taft, 93 
Cong. Rec. 4746-4747.) 


“Although a 1948 committee report is no part of the 
legislative history of a statute enacted in 1947,” the 
majority opinion of the Chief Justice in one of the latest 
decisions of the Supreme Court dealing with the interpre- 
tation of the Taft-Hartley Act (V. L. Rk. B. v. LiomsOu 
Comoe U.S. 2... | ede (2d 33 338-339 decided 
January 22, 1957) notes the special significance of con- 
clusions reached as to the meaning of the statute in the 
final report of “the Joint Committee on Labor Manage- 
ment Relations, made up of members of the Congress 
which passed the Taft-Hartley Act’ (S. Rept. No. 986, 
Pt. 3, 80th Cong., 2nd Sess.) and in the minority report 
submitted in 1949 by Senator Taft, “who was a member 
or thesjomrCommittee: (5S. Nepie Now oo Eee list 
Cong., Ist Sess.) The separate opinion of Mr. Justice 
Krankiurier (lL: ed. (2d) at pl, 343) Sinethatecane 


case likewise cites the 1948 Report of the Joint Com- 
mittee and the 1949 Minority Report of the Senate Labor 
Committee as “persuasive evidence” of ‘a reasonable inter- 
pretation of what the Taft-Hartley Congress legislated.” 


With respect to “employee representatives’ under the 
“Restrictions Provided in Section 302 of the Act,’ the 
Joint Committee of Congress created by the very act 
of which that section was a part to study the operation 
of the Federal labor laws, recorded the following instances 
in which the view “has already been adopted” that if the 
parties to a “trust fund established by collective bargain- 
ing agreement” provide for payments to trustees selected 
by them “then no portion of section 302 applies because 
the payments are not being made to a representative of 
the employees”: 


(1) “on December 13, 1948, when the Attorney 
General concurred in an opinion of the Solicitor of 
the Department of Labor”; 


(2) “the original neutral trustee for the miners’ 
fund expressed his opinion that that fund was not 
subject to the restrictions of section 302 because the 
employer contributions were not made to an employee 
representative but to trustees.” 


(3) “In Rice-Six Dry Goods Co. v. St. Lowes 
abvor Health. insgm@ic (27 LRRM 2528, U.S. Dist. 
Ct., E. D. Mo., 1948), the court held that a welfare 
plan was not subject to the restrictions of section 
302 of the Act. In this case the officers of the union 
had organized a corporation devoted to charitable, 
religious, scientific and benevolent purposes. The 
union and the employer entered into a collective bar- 
gaining agreement whereby the employer agreed to 
make payments for the benefit of his employees to 
the charitable corporation. 
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“The court ruled that such payments could law- 

fully be made for the reason that the charitable cor- 
poration was not a representative of any employees 
of the plaintiff as set forth in section 302 of the 
Labor Management Relations Act, 1947 and that the 
‘management and funds of the St. Louis Health In- 
stitute are not under the control of’ the union. 
[I]t appears from the record itself that the top ae 
cers of the union not only organized the charitable 
corporation but were the president and sceretary- 
treasurer of it.” (Senate Rept. No. 986, Pt. 3, 80th 
Cong., 2nd Sess., pp. 97-99.) 


The final report of the Joint Committee (which went 
out of existence as provided by statute on March 1, 1949) 
recommended that “serious consideration should be given 
by Congress to an amendment” containing “clear and un- 
mistakeable language to the effect that no money may 
be paid to any trust fund which is the subject of collec- 
tive bargaining except in accordance with the limitations 
enumerated in section 302(c)(5).” (Jbid., pp. 98-99.) 


If Appellants were correct in their contention (App. Br. 
pp. 7 and 27), that the statute already condemns payments 
by employers to jointly-administered trust funds estab- 
lished by collective bargaining “however laudable their 
purpose might be’ and “however carefully administered 
and audited” if “the fund is to be used for purposes 
jointly agreed upon by the union and the employers which 
are not purposes specified and permitted by Section 302” 
[z.e., in §302(c)(5)] such an amendment would not be 
necessary as that proposed in 1948 by the Joint Committee 
to the standing committees of the Congress dealing with 
l_abor-Management problems, or by other legislative pro- 
posals discussed below. 
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In making its recommendation to the Senate Committee 
on Labor and Public Welfare and the House Committee 
on Education and Labor, for an amendment to overcome 
the above-mentioned “interpretations of the restrictions” 
of Section 302 (Senate Rept. No. 986, Pt. 3, 80th Cong.., 
2nd Sess., p. 7), the Joint Committee submitted therewith 
its “findings” (/bid, p. 5) to the effect that these “pro- 
visions of the Act dealing with union welfare funds are 
inadequate in many respects, and the whole subject re- 
quires further study, with probably a much more funda- 
mental regulation”; that “Section 302 was written largely 
to prevent the payment into welfare funds of moneys 

often completely at the disposition of the officers 
of labor unions”; and finally, that the “developments” 
concerning interpretation of the term “employee represen- 
” “may permit circumvention of all the Act’s re- 
strictions by . . . contributions to an intermediary.” 
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At the next session of Congress, proposed amendments 
to various provisions of the Taft-Hartley Act, including 
Section 302 failed of adoption. (S. 249, 81st Cong., Ist 
Sess.) During the legislative proceedings, however, Sen- 
ator Taft and other minority members of the Senate 
Committee on Labor and Public Welfare submitted a 
report which quoted with approval from the 1948 “‘find- 
ings” of the Joint Committee on Labor-Management Re- 
lations and stated (Senate Rept. 99, Pt. 2, 81st Cong., 
Ist Sess., pp. 49-50; emphasis added): 

“The Taft-Hartley Act prohibited employer pay- 
ments to union representatives. . . . It was first 
considered at a time when a dispute was in progress 
in the coal industry over a demand for a welfare fund 
payment directly to the union. . . . It has no doubt, 
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actually promoted such funds by keeping them re- 
spectable and not subject to racketeering or arbitrary 
dispensation by union officers.” 


Both the contemporary and the subsequent legislative 
history of Section 302 reflect that it was “a stop gap 
provision until a further study can be made, in order 
that abuses may not arise.” (Remarks of Senator Taft, 
93 Cong. Rec. 4747; see also S. Rept. 986, Pt. 3, 80th 
(Conom 2d) Sessa p54 oemate Repl, 97 rt. 2, olemeones 
Ist Sess., p. 49.) 


Since March of 1949, when the Joint Committee on 
Labor-Management Relations created by the Taft-Hartley 
Act went out of existence, various sub-committees of the 
Congressional standing committees on labor relation mat- 
ters have conducted such further studies of the problems 
of health, welfare and pension funds established through 
collective bargaining. 


In May of 1954, such an investigation was commenced 
by the Subcommittee on Welfare and Pension Funds of 
the Senate Committee on Labor and Public Welfare under 
the chairmanship of Senator Ives of New York. (S. Res. 
225, as amended, 83rd Cong., 2nd Sess.) On February 
5, 1955, further inquiry was authorized by this Sub- 
committee under the chairmanship of Senator Douglas 
of Illinois (S. Res. 40, 84th Cong., Ist Sess.) and later 
exiencded, (5. Res) 2@) and Seokes, 232. S4th anes 
2nd Sess.) 


As mentioned above, Rex A. Collings, Jr., Chief of 
the General Crimes Section of the United States Depart- 
ment of Justice testfied before the Douglas Subcommittee 
on Welfare and Pension Funds on July 20, 1955, regard- 
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imem ine interpretation o1 Section 302. (Hearings on 
Welfare & Pension Plan Investigation, pursuant to S. Res. 
40 as extended by S. Res. 200 and S. Res. 232, 7/20/55, 
pp. 902-904. ) 


After explaining that Section 302 does not prohibit 
payments made by an employer to others than “represen- 
tatives of his employees,’ the Justice Department official 
expressly advised the Senate Subcommittee of his belief 
that— 

“There is some doubt that the section prohibits 
payments to a board of trustees composed of repre- 
sentatives both of employer and employees, even if 
not set up for a purpose permitted by the section. 

lim our Opinion Section 302(c)(5) is not a 
penal clause. It does not of itself make any act or 
omission a criminal offense.” 


Legislation was thereafter proposed by the Douglas 
Subcommittee to require registration, reporting, and full 
disclosure of the administrative details of all major health, 
welfare and pension plans, including jointly-administered 


trust funds. (S. 3873, 84th Cong., 2d Sess.) 


As noted by the final report of the Douglas Subcom- 
mittee to the full Senate Committee on Labor and Public 
Welfare of the 84th Congress, filed on April 6, 1956 
(pp. 77-81), three other bills of a similar nature were 
also introduced in the 84th Congress. (S. 1717. 84th 
Cong., Ist Sess., by Senator Humphrey of Minnesota; 
Sool e4ih Cone,, 2d Sess., by Senators Ives of New 
feork and Allott ot Colorado; and H. R. 2132, 84th Cong., 
Ist Sess., by Representative Gwinn of New York.) 


The last mentioned Gwinn bill, originally introduced 
in the 83rd Congress, 2d session, as H. R. 9705, proposed 
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specific amendments to Section 302 of the Taft-Hartley 
Act by which the “Prohibitions already in parts (a) and 
(b) of section 302, making unlawful payments by an 
employer to a representative of his employees, and the 
receipt of such payments by a representative [would] 
have been enlarged to preclude payments to, or receipt by, 
any fund of which the representative is an officer, director, 
trustee or administrator.” (Douglas Subcommittee Report, 
4/6/56, p. 78; emphasis added.) 


During 1956, the Permanent Subcommittee on Investi- 
gations of the Senate Government Operations Committee 
under the chairmanship of Senator McClellan of Arkansas, 
began a study of alleged criminal and corrupt practices 
with respect to welfare funds and other matters by certain 
few union and management organizations. 


On January 30, 1957, the Senate established a Select 
Committee to Investigate Improper Practices in the Labor- 
Management Field, also under the chairmanship of Sen- 
ator McClellan, which is currently conducting hearings 
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relating to alleged “racketeering,” including charges of 


maladministration of particular welfare funds. 

Bills requiring registration, reporting, and disclosure by 
welfare and pension funds, including those jointly-admin- 
istered by Labor and Management, have been introduced 
into the present Congress by Senators Douglas (S. 1122, 
Ssilmieone:, Ist sess.) and ives "(Ss 1145, °ssin Cone 
et ess.) 


Nowdate, owever, the lanetiaee oi Sections 502 suds 
not been altered by Congress and remains in its original 
form as first adopted over the Presidential veto on June 
23, 1947. None of the bills mentioned above, including 
those specifically amending Section 302 to achieve the 
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result sought by Appellants herein, were ever enacted into 
law. The Act still is limited to a general prohibition 
against payments to employee “representatives” in Section 
302(a) and (b) and does not make payments to a Joint 
Labor-Management Trust Fund illegal per se because it 
does not comply with Section 302(c) (5). 


C. The Congressional Purpose. 


Appellants have selected certain partial quotations from 
fer leoisiative history of Section 302(¢)(5), (App. Op. 
Br. pp. 8-12: 18: 22. quoting from Legislative History 
of Labor Management Relations Act, 1947, pp. 458, 
1304 and 1310-1313). to support their contention that 
Section 302 in its entirety was adopted “for the specific 
purpose of forbidding any payments into funds wholly or 
partially controlled by unions except funds for the exclu- 
sive benefit of employees with their benefits clearly 
Cmeeimed. 


Judicial examination of the legislative history of the 
entire Section 302 in previous cases demonstrates the 
fallacy of this argument as to the actual legislative intent. 


The language of Section 302 “was very deliberately 
intended to prevent kickbacks, prevent bribes. prevent 
things that make for labor racketeering.” (Dunbar Co. 
v. Painters and Glasiers District Council No. 51, supra, 
(eee. Dist. Col, 1955), 129 Fed. Supp. 417.) 


The constitutionality of Section 302 rests upon the 
Congressional power to “curb adequately the evils of 
extortion and bribery” and “avoid transactions which may 
give rise to conflict of interests between the employer and 
employee representation.” It thus represents an exercise 
of Congressional jurisdiction over “[p]ractices which are 
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wrong and harmful to labor-management relations and 
inimical to public welfare and those which are potentially 
wrong in that field.’ (Umited States v. Connelly (D. C. 
Minn., 1955), 129 Fed. Supp. 786.) 

In the Essex Transportation Company case, supra 
(Gee ord) 1954), 216 i, 2d-410, construme and inter 
preting Section 302 “as a question of law only,” Circuit 
Judge Goodrich stated for a unanimous court that 


“We think that in this instance the promise of the 
employer . . . was not a promise ‘to any repre- 
sentatives of any of his employees.’ The promise 
alleged was to pay these trustees. These trustees 
were not in our opinion representatives of the em- 
ployees. They were trustees of a welfare fund. J? 
is true they were chosen half and half by the em- 
ployers’ association and this union. But we think 
that when set wp as a board, as they were in this 
case, these individuals are not acting as representa- 
tives of either union or employers. They are trustees 
of a fund and have fiduciary duties in connection 
therewith as do any other trustees. The terms under 
which they act were carefully spelled out. 


“We think that the promise in this case is outside 
the evil which the Congress was endeavoring to erase 
in the sections of the statute which we have quoted. 
Since the fact situation is outside that evil, we do 
not think we should enlarge an applicaion of the 
statute to void this type of arrangement which has 
met with legislative sanction, judicial approval, and 
is a growing trend in employer-employee relations.” 
(Emphasis added.) 


Joint Labor-Management trust funds were there said to 
be “a social device to be encouraged.” (See also Uphol- 
sterer’s International Union v. Leathercraft Furniture 
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Company (D. C. Pa., 1949), 82 Fed. Supp. 570; Van 
moma. Lewis (DC. Dist. oly 1948), 79 Fed. Supp. 
541; United Garment Workers v. Jacob Reed’s Sons 
(D. C. Pa., 1949), 83 Fed. Supp. 49; i re Feller, supra.) 


While in the Essex case, the fund in question was a 
pension trust fund, the District Court in the instant case 
properly held [R. 46] that “the rationale of the Essex 
case seems to be equally applicable here’ since the “Joint 
Industry Board will hold the funds in question in trust 
for the purposes enumerated in the Trust Agreement” 
which tend to promote the socially-desirable objectives of 
industrial peace, increased productivity, and economic bet- 
terment of both employers and employees. (See Bay Area 
Painters and Decorators Council v. Orack, supra, 102 Cal. 
Epp, 2d S1)) 


The legislative history of Section 302 quoted at length 
in the Esser Transportation Company opinion clearly 
demonstrates that the purpose of the amendment was not 
to prohibit such funds, as Appellants contend (App. Br. 
p. 12), “but to make sure that they are legitimate trust 
funds” and “that they shall not degenerate into bribes” 
@ a war chest tor the particular union’ or a “fund to 
be controlled exclusively by the labor union.” 


Section 302 “makes extortion illegal’ and “proceeds on 
the theory that union leaders should not be permitted . . . 
to divert funds paid by the company, in consideration of 
the services of employees, to the union treasury or the 
mmion Officers . . . , that is to say “stich funds 
agreed upon by collective bargaining . . . should not 
be subject to racketeering or abitrary dispensation by un- 
ime oticers. (Senate Rept. No. 105, 80th Cong., Ist 
Sess., p. 02.) 
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As Senator Taft himself indicated (93 Cong. Rec. 4746) 
“the legislation was occasioned by alleged efforts by John 
L. Lewis of the United Mine Workers of America to 
build up a tremendous fund in the hands of the officers 
of the labor union . . . which they may use indis- 
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criminately,” and “the purpose of the provision” was to 
prevent the creation of such a fund “in the sole discretion 
of the union or the union leaders and useable for any 
purpose which they may think is to the advantage of 
the union or the employee.’ Quoting the specific language 
of Section 302(a), Senator Taft defined the proscribed 
payments to employee representatives as “a case of ex- 
tortion or a case where the union representative is shak- 


ing down the employer.” (Jbid.) 


The substantive evil sought to be remedied by Section 
302 was thus defined by Senator Ball as the “very grave 
danger that the funds will be used for the personal gain 
of union leaders, or for political purposes, or other pur- 
poses not contemplated when they are established, and that 
they will become rackets.” (93 Cong. Rec. 4678.) “The 
specific purpose” as defined by Senator Byrd was “to 
prohibit labor unions from requiring welfare funds to be 
paid into the treasuries of the labor unions” and contem- 
plated that “the money shall go to a trust fund that shall 
be mutually administered by the employer and the em- 
ployee.” 


The findings of the District Court with respect to the 
circumstances of this case which are amply supported 
by the stipulated facts. were that 

(1) “The Joint Industry Board will hold the funds 
in question in trust for the purposes enumerated in 
the trust agreement.” [R. 46.] 
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(2) “The Board consists of six members for the 
employers and six members for the union. Decisions 
of the Board are made by a concurrence of a majority 
of the employer members with a majority of the 
union members. . . . [T]he power to expend the 
funds contributed by the employers, resides in the 
Board, and is thus dependent upon the approval of 
the employer members.” [R. 43.] 

(3) “The Joint Industry Board is not a part of 
the union, and its governing agreement expressly pro- 
vides for the separate character of the Board from 
either of the parties and expressly preserves their 
duties and relationships with respect to each other 
and each of them with respect to their members. The 
agreement provides for a careful accounting and 
separate deposit system for Joint Industry Board 
funds from those of the union. If the employer mem- 
bers refuse to sanction an expenditure, for any rea- 
son, there is a provision for arbitration in the agree- 
ment.” [R. 47-48. ] 


The District Court herein properly found that it was 
the “purpose of Congress to prevent misuse of funds, and 
the possibility of the concealment of bribes and extortions 
in the form of payments by Employers to labor repre- 
sentatives” [R. 45] and that the Joint Industry Board 
Fund was not established nor operated contrary to such 
legislative aim. 


There is no evidence or contention in this case that 
“the trustees use, or attempt to use, directly or indirectly, 
the fund for a purpose” not authorized by the Trust 
Agreement of the Joint Industry Board or are “burden- 
ing the fund with undue administrative expenses or lush 
salaries for union officials,’ nor do Appellants seek to 
“enjoin the trustees from making . . . improper ex- 
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penditures.” [See Upholsterers’ International Umon v. 
Leathercraft Furniture Co., supra, 82 Fed. Supp. at p. 
573, quoted at R. 47.] 


Since in the present case, as in the Essex Transporta- 
tion Company case, the fact situation is outside the evil 
which Congress was endeavoring to reach, the application 
of the statute should not be enlarged to void the Joint 
Industry Board Fund here involved. 
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Eight San Francisco Sheet Metal Contractors Employ- 
ing Members of Local 104 in the Northern Cali- 
fornia Counties Were the Only Appellant Em- 
ployers Making the Questioned Payments. 


The First Cause of Action of the Complaint herein al- 
leged that “Defendants are attempting to cause and compel 
plaintiffs to pay and deliver money and other things of 
value to defendant Joint Industry Board.” [Complaint, 
R. 9.] 


The Second Cause of Action alleged that “Defendants 
are attempting to compel plaintiffs to pay and deliver 


money and other things of value to defendant Local Union 
ioewo. | Conmplaints RR. 10,] 


The Third Cause of Action alleged that “pursuant to 
and in compliance with the demands and threats of 
defendants, the plaintiffs listed below [Apex Sheet Metal 
Works; Atlas Heating and Ventilating Co., Ltd.: Gilmore 
Air Conditioning Service; Scott Co.: Western Plumbing 
w Heatme Co, Inc and Ace Sheet Metal Works || Shave 
paid to defendant Joint Industry Board the sums set 
opposite their names.” |Complaint, R. 10.] 


The “Stipulation of Facts” herein conclusively dis- 
closes that the six specific firms named in the Third Cause 
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of Action plus two others [Valley Sheet Metal Co. and 
Otis Sheet Metal, Inc.] are the only plaintiff employers 
making the questioned 2'4¢ an hour payments into the 
Joint Industry Board Fund or who in any manner have 
been compelled to do so or to agree to do so. [Stipulation. 
mars. 9, 10 and 11; R. 19-21.] 


In the case of the plaintiff firms and corporations who 
have not paid nor been compelled to agree to pay anything 
to the questioned Joint Industry Board Fund or to any 
defendant, all defendants were obviously entitled to a 
summary judgment in their favor and an order of dis- 
missal, under any theory of the case. 


In addition to the alleged causes of action alleged herein 
by the plaintiff individuals, firms and corporations who 
are members of the Sheet Metal Contractors Association 
of San Francisco, the plaintiff Contractors’ Association 
itself sought relief under Paragraph (e) of Section 302 
Oi the Taft-Hartley Act. 


The “Complaint” herein alleged generally [R. 7] that 
“plaintiffs are employers of employees engaged in an 
industry affecting commerce within the meaning of Sec- 
tion 302” and specifically as to the plaintiff Sheet Metal 
Contractors Association of San Francisco only that it is 
a California corporation. [R. 6.] 


By their “Answer,” defendants denied that the plain- 
tiff Contractors’ Association is such an ‘“‘employer.” [R. 


12.] 


The “Stipulation of Facts” disclosed merely that ‘Plain- 
tiff employers are and for several years last past have 
been members of Sheet Metal Contractors Association of 
San Francisco,” who have authorized such Association “to 
negotiate and enter into a collective bargaining agree- 
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ment with Local Union No. 104,” in the capacity of 
“agent of plaintiff employers.” [R. 17-18.] 


Such “Stipulation of Facts” disclosed conclusively that 
the plaintiff Contractors’ Association is not itself an 
“employer” within the meaning of Section 302 and has 
not itself paid nor been compelled to agree to pay any 
“money or other thing of value’ to the Joint Industry 
Board Fund or to any defendant. 


Accordingly, defendants were clearly entitled to a sum- 
mary judgment against the plaintiff Sheet Metal Con- 
tractors Association and to an order dismissing the com-. 
plaint in the case of said plaintiff Contractors’ Associa- 
tion, under any theory of the case. 


III. 

The Payments Were Made Solely to the Joint Industry 
Board Trust Fund Established Under the Collec- 
tive Bargaining Agreement Between Other North- 
ern California Contractors and Local 75, and Were 
Not Made to Any Representative of Plaintiffs’ 
Employees. 


The “Stipulation of Facts’ conclusively disclosed that 
no payment of “any money or other thing of value” has 
been paid or offered to be paid by any of the plaintiff 
employers to any of the defendants except payments by 
the eight employers named above to the defendant Joint 
Industry Board, and that no efforts to compel the making 
of such payments have been undertaken by any of the 
defendants except defendant Local 75. [R. 20-21.] 


Obviously, based upon such stipulated facts under any 
theory of the case this action was properly dismissed as 
to the defendants Sheet Metal Workers International As- 
sociation and its Local Union No. 104, which have neither 
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received, accepted, nor sought to compel the questioned 
payments. 


Assuming for sake of argument that the eight specific 
plaintiff employers who made the questioned payments to 
the Joint Industry Board Fund herein “are engaged in an 
industry affecting commerce within this district” and “are 
employers of employees engaged in an industry affecting 
commerce within the meaning of Section 302” as alleged 
pec ec onplaint, Par lWooKe 7. cr. iever, Par. 1, RB: 
12; see Stipulation of Facts, Par. 1, R. 17 as to collective 
commerce data for all 28 plaintiff employers|, the ques- 
tion still remains as to which of defendants are the “rep- 
resentatives” of their employees. 


The Complaint herein alleged that “Said International 
Association, Local Union No. 104, Local Union No. 75 
and W. R. White are representatives of the employees 
of plaintiffs.’ [R. 8.] No such allegation is made as 
to the defendant Joint Industry Board. 


The “Answer” admitted only that “defendant Local 
Union No. 104 is the collective bargaining representative 
of the journeymen sheet metal workers and apprentices 
employed by the plaintiff[s].” [R. 12-13.] 


The “Stipulation of Facts” establishes only ‘Local 
Union No. 104 as the representative of the employees of 
plaintiffs” [Par. 2, R. 17], and as discussed hereinabove 
that organization did not receive. accept. or seek to 
compel the questioned payments, and was entitled to 
recover a judgment of dismissal on that ground alone. 


Defendant Local 75 is the representative of employees 
of “various employers, other than the plaintiffs doing 
business in the Counties of Marin, Sonoma, Mendocino, 
Lake, Napa and Solano, California” [Stipulation of Facts, 
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Par. 4, R. 18], but the employees of the eight plaintiff 
employers acting as sheet metal workers on jobs in such 
six counties of Northern California during 1955-56 “were 
members of defendant Local No. 104.” [Stipulation of 
Bacts, Par. 9, R, 19] 


Under any theory of the case, all defendants (other 
than Local 104) were entitled to be dismissed from this 
action on the ground that they were not shown to be 
“representatives” of plaintiffs’ employees within the mean- 
Me Or ceo O02, 


TV. 

The District Court Correctly Held That the Ques- 
tioned Payments to the Joint Industry Board 
Trust Fund Were Not Made in Violation of 
Section 302. 


Appellants assign as their underlying specification of 
error below the District Court’s refusal to hold that 
“payments by appellant employers into the Joint Industry 
Board Fund constituted payments of money or other thing 
of value by employers to a representative of their employ- 


ees who are employed in an industry affecting commerce.” 
(App Br. p. 4.) 


Although the “Complaint” herein does not allege that 
the defendant Joint Industry Board is such an employee 
representative, the District Court noted that: 

(1) “The claim of plaintiffs is that the payment, 
pursuant to the ‘Trust Agreement of Joint Industry 
Board’ of 21%4¢ per man-hour to the Joint Industry 


Board Fund . . . violates Section 302 of the 
Labor Management Relations Act of 1947” [R. 44]; 
and 


(2) “The question for decision, therefore, is 
whether this agreement for payments to the Joint 
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Industry Board which is composed of six employer 
and six union members is an agreement to pay to 
‘any representative of any of his employees’ within 
ihemeanineg of 29 U. Syl, Ae 136 


Appellants take exception to the conclusion of the Dis- 
trict Court that under the doctrine of the Essex Trans- 
portation Company case, supra, 216 F. 2d 410, payments 
to the Joint Industry Board fund did not constitute pay- 
ments to a “representative of employees.” 


A. The Rationale of the Essex Case Is Equally Applicable 
Here. 


The Essex case was a suit brought by a plaintiff union 
to compel payments to trustees of a pension trust based 
upon an oral agreement by the defendant employer. 


There, as here, the trust fund was established by a 
written agreement between the union and an employers’ 
association, specifying the purposes for which it was 
created, and providing for joint administration by a board 
of trustees, half of whom were chosen by the union and 
half by the employers’ association. 


There, as here, the employer involved was not a member 
of the association which negotiated the trust agreement 
nor a party to any contract which that association made 
with the union. 


Contrary to Appellants’ argument that the decision in 
the Essex case was based upon compliance with the welfare 
trust fund requirements of Section 302 (App. Br. pp. 4, 
5, and 18), the Third Circuit’s “decision was rested on 
the ground that the agreement to pay money to the six 
trustees was not a promise to pay to ‘any representative 
of any of his employees’ within the meaning of subsec- 
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tions (a) and (b)” and “the court seems to have recog- 
nized that the provision in subdivision (c)(5) of §302, 
excepting trust funds, was not applicable.” (Annotation; 
Labor Management Relations Act—§302, 100 L. ed. 
343, 345.) 


Similarly, the decision of the District Court for the 
Eastern District of Missouri in Rice-Stix Co. v. St. 
Loms Healél, Imsitiagte, sepra, 22 L. R. R. M. 2528, did 
not rest upon compliance with §302(c)(5). Holding that 
payments by the plaintiff employer to the defendant Health 
Institute (which was controlled by a joint board of trustees 
with the head of the union as president and the union 
business agent as secretary-treasurer) were not prohibited 
by Section 302, the opinion of District Judge Moore 
relied upon findings that the Institute was “not a repre- 
sentative of any employees of any employer’ and “none 
of the money paid to the St. Louis Health Institute are 
paid to any representative of any employees of any em- 
ployer.” 

Comparable findings by the District Court in the present 


case with respect to the Joint Industry Board should 
be affirmed. 


B. The Joint Industry Board Members Are Trustees and 
Not Employee Representatives. 


i.” EXISTENCE OF THE [TRUST RELATIONSHIP. 


Appellants argue that no trust was created by the 
“Trust Agreement” establishing the Joint Industry Board 
because, it is contended, “no trustees are named, created 
or appointed” by the document. (App. Br. p. 13.) 


The findings of the District Court, contrary to this 


contention (1.e., expressly that “The Joint Industry Board 
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will hold the funds in question in trust for the purposes 
enumerated in the Trust Agreement’? and impliedly that, 
cemiimiie mssex case, “They are tustees ot a fund and 
have fiduciary duties in connection therewith as do any 
other trustees,” [R. 46]), are amply supported by Para- 
graphs 7 and 8 of the “Stipulation of Facts.” [R. 19.] 


The stipulated facts establish that on the date of exe- 
eimon of the “Irust Agreement (Jime 10, 1955) and 
before the effective date when payments to the fund com- 
menced (July 1, 1955), the Northern California employ- 
ers’ association and Local Union No. 75 each respectively 
“nominated and appointed” six designated persons “to 
act on its behalf as trustees of said trust, and said persons 
so named accepted said nominations and appointments 
and were and are acting as such trustees.” [R. 19.] 


In any event, technical language is not necessary to 
the creation of a trust and the failure of the instrument 
to name a particular trustee or use the words “upon trust” 
is immaterial if it appears from the whole instrument that 
the intention was to create a trust. (Estate of Clippinger 
(1946), 75 Cal. App. 2d 426.) 


2. BENEFICIAL CHARITABLE NATURE OF THE TRUST. 


Appellants further contend that no trust was created 
because “the power reserved to the union and the asso- 
ciation to remove and replace their representatives on the 
Joint Industry Board constituted by (sic) the board mem- 
bers ere servants or agents.’ (App. Br. pp. 13-17, 
citing Goldwater v. Altman (1930), 210 Cal. 408, 461, 
and Bemnosanmeov. Fish (1933), 135 Cal. App. 588.) 


Decisions cited by Appellants with respect to the prop- 
erty interests and personal liability of certificate holders 
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under the form of business organization known popularly 
as a “Afassachusetts Trust’ are completely inapplicable 
to the instant case. 


A “Massachusetts Trust” its a commercial organization 
or profit-sharing arrangement resembling a business part- 
nership or joint stock company which was the predecessor 
of the business corporation. It is wholly distinguishable 
from the usual private or charitable trust. (25 Cal. Jur. 
283: Kadota Fig Ass’n v. Case-Swayne Co. (1956), 73 
Cal. App. 2d 796, 803; Lincoln v. Superior Court (1942), 
ole Cal pp 2d), 67.) 


Thus, the Restatement of Trusts which covers private 
and charitable trusts generally, does not deal with busi- 
ness (Massachusetts) trusts. (Rest. Trusts, §1.) 


The legal existence of a “trust” in the ordinary sense 
of that term depends primarily upon the creation of a 
fiduciary relationship in which one or more persons hold 
the legal title to property, subject to an equitable obliga- 
tion to keep or use it for the benefit of other persons. 
(Rest. Trusts, §2.) 


The declaration of trust, in such case, may and should 
provide a practical method of appointing successors and 
niline vacancies. (Cal. Civ. Code, $2287; see Essaneno7 
Barnett (1949), 97 Cal. App. 138, 143.) 


The creators of such a trust have the right to appoint 
their own trustees and may provide a method of procedure 
for the appointment of a successor or successors on such 
terms as they choose to impose. (90 C. J. S. 141.) 

As Judge Goldborough indicated in his oral opinion in 
Vane Horn v. Lewis, supra (D. C. Dist. Col., 1948), 79 
Fed. Supp. 541, funds created by collective bargaining 
agreements for the welfare of employees must be con- 
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strued as being beneficial trust funds governed by the 
rules applicable to charitable trusts. Such funds “may 
properly be classified as charitable trusts inasmuch as 
they are for social betterment as against private gain 
and they are of such size and the membership qualifica- 
tions are so broad that the trust provides substantial 
benefits to the community in general.” (Final Report of 
Subcommittee on Welfare and Pension Funds, Senate 
Committee on Labor and Public Welfare. 84th Cong., 2d 
Sess. (1956). at pp. 64-65. citing Bogert. Trusts and 
Tymsices, Vol. 2-A, p. 20, and the cases of Van Horn v. 
Lewis; Upholsterers International Union v. Leathercraft 
Furniture Co., and United Garment Workers of America 
v. Jacob Reed’s Sons, et al., all supra; see also Annotation: 
Charitable Gift: Pension Fund, 28 A. L. R. 2d 428, 431, 
citing Van Horn v. Lewis at footnote 2 thereof.) 


Because of the practical and legal necessity for “equal- 
ity in administration” in Joint Labor-Management Trust 
Funds, established by collective bargaining agreements, on 
a multi-employer basis, the collateral trust agreement usu- 
ally makes specific provision for the replacement or 
substitution of trustees by the designating groups at will 
and merely upon adequate notice to the other trustees. as 
in the present case. (Proceedings of New Vork University 
Seventh Annual Conference on Labor (1954). p. 596.) 
The power to make an immediate temporary replacement 
of deceased trustees and an eventual permanent replace- 
ment is particularly important to maintain joint admin- 
istration in Labor-Management trusts. for otherwise the 
surviving trustees take title and control under the general 
law. (Cal. Civ, Code, $8860 and 2288.) 


The treatises of Bogert and Scott on Trusts detail the 
characteristics of beneficial trust funds or charitable trusts 
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which the District Court properly found to be present in 
the case of the Joint Industry Board Fund herein; namely, 


(1) a designated trustee or trustee group; 

(2) to hold certain property or funds; 

(3) and apply it or its income; 

(4) for enumerated socially-valuable purposes; 
(5) for unidentified beneficiaries ; 


(6) who belong to a particular class or group of 
the public. 


While the District Court herein concluded that the 
purposes set forth in the Joint Industry Board Trust 
Agreement “are not entirely clear’ and amounted to 
“purposes of a rather large and vague nature,” it found 
that they could be made clear when “read in the context 
of the collective bargaining agreement” as intended by 
the contracting parties. [R. 43 and 46.] That which can 
thus be made certain is certain under the law. (Cal. Civ. 
Code, §3538.) When properly defined in this way, the 
purposes of the Joint Industry Board Trust Fund appear 
to include [R. 43-44]: 

(1) “the establishment and administration of a 
joint arbitration commuttee to settle all grievances 
arising between the parties [1.e., the Northern Cali- 
fornia employers’ and Local Union #75]. or any of 
iment Or diy Of the members ot cither Gt them, 
whether or not related to the collective bargaining 
contract”; 

(2) “the establishment, supervision and adminis- 
tration of a joint apprenticeship program, including a 
training program anda program for attracting desir- 
able persons to the industry” ; 

(3) “‘to assist and aid’ the industry in maintain- 
ing high standards of skill, and to render assistance 
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to employers, unions, and individuals in the industry 
for the purpose of effectuating high standards in 
the industry” ; 

(4) “to carry on publicity and lobbying for the 
benefit of the industry.” 


Such activities for the direct benefit of all employees 
and their employers engaged in the Sheet Metal Industry 
in Northern California and the indirect benefit of the 
community at large through the promotion of industrial 
peace, increased availability and skills of qualified trades- 
men, and training of young persons in a recognized craft 
are clearly “charitable purposes” under the law of trusts. 


That term as used in the law of trusts has a very 
broad meaning, based upon the definition of charitable 
purposes in the preamble to the old English Statute of 
Charitable Uses enacted in 1601. (Stat. 43 Eliz., Ch. 4: 
7 Pickering’s Eng. Stats., p. 43; see Rest. Trusts, §368, 
and decisions in Estate of Tarrant (1951), 38 Cal. 2d 42, 
Bo, 23/ BP. 2d 505; 28 A. L. R. 2d 419, and Estate of 
Henderson (1941), 17 Cal. 2d 853, 857. Also see Anno- 
tation: Charitable Gift—Pension Fund, supra, 28 A. L. R. 
2d at p. 429, quoting the Restatement of Trusts, §368, 
Comment a.) This Elizabethan Statute arose out of eco- 
nomic dislocations caused by the transition to expanding 
mercantilism in Tudor times, when hordes of work-seeking 
laborers were idle and the trade guilds, languishing them- 
selves, no longer could aid their distressed members. 
(Annotation: Charitable Trust—Validity, 12 A. L. R. 2d 
849, 853-854.) 


It has been explained, however. that under modern 
conditions, “Relief of poverty is not a condition of char- 
itable assistance. If the benefit conferred has a sufficiently 


pe ae 


widespread social value, a charitable purpose exists,” as 
where “its aims and accomplishments are of religious, 
educational, political or general social interest.” (Estate 
of Hendersow, supra, 17 Cal. 2d at p. 857, citing est. 
Trusts, §§368 and 374; and Collier v. Lindley (1928), 
203 Cal. 641; see also Estate of Tarrant, supra, 38 Cal. 
Adrat p, 20.) 


As to what other purposes are of widespread social 
value, no definite rule can be laid down. (Rest. Trusts, 
§368, Comment b.) The Restatement of Trusts declares 
that “Other purposes of the same general character are 
likewise charitable. The common element of all charitable 
purposes is that they are designed to accomplish objects 


which are beneficial to the community.” 


Associate Justice Spence thus wrote for a unanimous 
California Supreme Court in the 1951 Tarrant case, supra, 
38 Cal. 2d at p. 46— 


“Since the enactment of the Statute of Charitable 
uses in 1601 . . ., provisions for the ‘supporta- 
tion, aid and help of young tradesmen, handicrafts- 
men and persons decayed’ have been recognized as 
charitable in their design to ‘accomplish objects which 
ates benencial to the comimunity. “(Rest iets, 
§368.) The scope of the word ‘charity’ changes and 
enlarges with the needs of men and must advance 
with the progress of civilization so as to encompass 
varying wants of humanity properly coming within 
its spirit.’ (Citing People v. Dashaway Assn. 
(1890), 84 Cal. 114, 122, and Rest. Trusts, §374.) 


In Collier v. Lindley, supra, that same Court unani- 


mously upheld the validity of a trust instrument as creat- 
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ing a charitable trust which included among its main 
purposes the following (203 Cal. at p. 646; emphasis 
added) : 


(1) “To «tmnprove working conditions for men, 
women and children by: 

(a) Investigating the causes of industrial accidents 
and diseases; including, among other things, 
the relation of the hours of labor to the health 
of workers, and the conditions under which 
work is performed; 

(b) Helping, by all lawful means, to prevent the 
continuance of conditions inimical to the health, 
welfare and safety of workers, and helping 
to secure better working conditions for them.” 

(2) “To improve living conditions of the working 
people . . . by any legitimate means.” 

(3) “To induce, encourage and support industrial 
cooperation to the end that justice may be done to 
employer and employee alike and harmony be estab- 
lished and maintained between them and imdustrial 
hatred and strife abolished thereby benefiting man- 
kind i Seneral. ; 

(4) “To encourage and give educational oppor- 
tunities for the study of . . . Industrial problems 
with special reference to improvements in living and 
working conditions of the working people.” 


Estate of Murphey (1936), 7 Cal. 2d 712, 714, followed 
the doctrine of the Collier case, supra, by holding the 
following purposes within the broad definition of “char- 
itable purposes” in the case of a “political” organization 
for the benefit of members of a particular religious faith: 


(1) “To safeguard the civil, political, economic and 
religious rights” of members of the particular faith; 
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(2) “To develop an articulate, intelligent, wide- 
spread and compelling public opinion touching 
interests and problems” of such members; 


(3) “To gather and disseminate information con- 
cerning such interests and problems, and to foster the 
free and open discussion of them.” 


(4) “To secure and maintain equality of oppor- 
tunity’ for such members; 
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effective remedies, assistance and redress in 

all cases of wgustice, hardship or suffering arising 

out of discriminatory measures or . . . the viola- 

tion or denial of their lawful rights against such 
members.” 


People v. Cogswell (1928), 113 Cal. 129, 134 (cited by 
the California Supreme Court in the Collier and Hender- 
son opinions, both supra), upheld a trust as being for 
valid charitable purposes where its object was to provide 


“practical training in the mechanical arts and industries.” 


The definition of “charitable uses cannot be limited to 
any narrow and stated formula.” While the “underlying 
principle is the same,” its application is as varying as 
the wants of humanity” and “where new necessities are 
created new charitable uses must be established.” (People 


v. Dashaway Assn, supra.) 


That the purposes of a joint Labor-Management indus- 
try organization of the type here involved are “designed 
to accomplish objects which are beneficial to the com- 


munity” (Rest. Trusts, $368) was recognized by the Cali- 
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fornia District Court of Appeal in Bay Area Painters 
Joint Commuttee v. Orack, supra, 102 Cal. App. 2d at pp. 
85-86, when it stated: 


“It has long been recognized, and it is clearly a 
desirable situation to achieve, that employers and 
unions work together for stability in the industry. 

[I]f£ an employer enters into an agreement 
with the union and fails to conform to the working 
conditions, it would result in unfair competition 
among other employers, and would also create wrest, 
labor disturbances, and many other situations that 
would work to the disadvantage of public welfare. 
It is therefore proper for associations of employers 
to agree on methods of procedure . . . anda 
non-member who adheres to the agreement may well 
join in such an agreement for the purpose of pro- 
ducing stability in the industry. It follows as a 
matter of course that there is a certain cost involved 
in supervising and policing the industry. It is proper 
to be borne by a charge placed on the employers. 

[A]greements entered into between employers 
and unions for the bettering of conditions in the 
industry, even where the employer is called upon to 
bear a charge involved therein, do not constitute ille- 
gal monopolies or restraints of trade. . . . To 
the contrary, . . . provisions that would produce 
harmony and peace in an industrial activity are of 
the type that ought to be encouraged, and the courts 
should make effort to see that they are lived up to 
for the purpose of producing industrial peace that 
would so benefit the community.’ (Emphasis added.) 


on 


3. SCoPE OF THE [TRUST PURPOSES. 


Diem Wistict Coupe herein round (1) thaw thespui= 
poses enumerated in the Trust Agreement, while in certain 
cases auxiliary to collective bargaining procedures, go 
beyond them and are not confined by the terms of the 
collective bargaining agreement except in case of conflict” 
[R. 46]; (2) that these purposes include such broad 
activities as “a joint arbitration committee’; “a joint 
apprenticeship program”; technical “assistance to employ- 
ers, unions, and individuals in the industry”; and “pub- 
licity and lobbying for the benefit of the industry” [R. 
43-44]: and (3) that the “Joint Industry Board will hold 
the funds in question in trust,” subject to expenditure for 
these enumerated purposes only. [R. 46.] 


Appellants attack these findings by arguing that the 
“legal effect” of the “Trust Agreement’ is that “the pay- 
ments into the Joint Industry Board Fund were exactly 
the same as payments into a joint bank account in the 
names of the union and the association” (App. Br. p. 17). 
They contend that the “purposes of the fund are so broad 
and vague the moneys can be used for any purpose repre- 
sentatives of both sides agree upon” (Ibid., p. 13) and 
“without wiolating the so-called ‘trust agreement,’ the 
monies in the fund could be applied to a variety of pur- 
poses which the union as such desires or which are to 
the advantage or benefit of the wnion as such.” (Ibid., p. 
5, see also pp. 7, 12, 19, 20.) In summary, “Appellants 
contend that the very broad scope of purposes and activi- 
ties [of] the Joint Industry Board together with the 
degree of control exerted by the union over half of the 
trustees is sufficient to constitute the employer contribu- 
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tions payments of monies or other thing of value to a 


representative of their employees.” (Jbid., p. 6, see also pp. 
16-17, 28.) 


Certainly, the concededly broad scope of the purposes 
and activities of this Joint Industry Board does not affect 
its status as a valid beneficial or charitable trust. If the 
founders describe the “general nature” of such a trust, 
they “may leave the details of the administration to be 
settled by trustees,’ subject to judicial supervision, if 
necessary. (Russell v. Allen, 107 U. S. 163, quoted in 
People v. Cogswell, sapra, 113 Cal. at p. 137.) 


In Collier v. Lindley, supra, 203 Cal. at pp. 655-656, 
the Appellant unsuccessively urged that the attempted trust 
foundation was wholly invalid because “the powers and 
functions with which the trustees thereof are invested are 
too indefinite to justify the court in upholding it and by 
so doing is creating in them a perpetuity with practically 
unlimited powers.” Read as a whole, the manifest object 
of the creators of that trust was to bring about the adop- 
tion of concrete legislation and certain particular social 
and economic reforms and to encourage and support such 
social and economic practices as ‘“‘a cooperative system of 
marketing” and “industrial cooperation as between em- 
ployers and employees” by directing the trustees to con- 
duct investigations, provide educational opportunities, dis- 
seminate information, and use other lawful means which 
in the judgment of the trustees might be useful in carry- 
ing out the purposes of the trust. The fact that the 
powers of the trustees were not more exactly defined did 
not render the trust itself invalid. 


In the present case, as in Collier v. Lindley, 203 Cal. 
at p. 652, the main attack which the appellants make upon 
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this trust is not directed against “the expressed purposes 
of its creation taken as a whole,’ which concededly may 
be “laudable,” “desirable” or “beneficial.” (App. Br. pp. 
7, 22 and 23.) Rather this attack consists of the above- 
mentioned “charge of indefiniteness” levelled against the 
provisions outlining the purposes of the trust and the 
powers and functions of the trustees, namely, that these 
provisions are “too indefinite.” 


The extremely wide choice and broad discretion vested 
in the trustees which is inherent in every charitable trust 
does not create a vice in the trust which makes it too 
vague, uncertain and indefinite to be upheld by the courts, 
unless the trust is attempted to be created by such equiv- 
ocal or meaningless language, that the intent of the trust 
instrument cannot be made reasonably certain upon inter- 
pretation according to law. (Estate of Bunn (1949), 
33°Cal, 2d 897, ) 


Examination of the Trust Agreement herein reveals 
that there is no merit to Appellants’ argument that the 
“Trust Agreement” is too indefinite because it supposedly 
gives the union “a general power of appointment or the 
right to designate how the money shall be spent” (App. 
Br. p. 27). or at least, gives the joint trustees designated 
by the union and the employers’ association “almost un- 
limited authority to determine how the money should be 
Sspemt. (App. Br. p. 12, see also. pp. 23 and 2c een 
truth, Joint Industry Board funds could not conceivably 
be used to defray general union expenses or otherwise 
diverted to the union as an indirect payment without 
violating the Trust Agreement. 


The District Court here correctly ruled that “The 
Joint Industry Board is not a part of the union, and 
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its governing agreement expressly provides for the sepa- 
rate character of the Board from either of the parties, 
and expressly preserves their duties and relationships with 
respect to each other and each of them with respect to 
their members. The agreement provides for a careful 
accounting and separate deposit system for Joint Industry 
Board funds from those of the union. If the employer 
members refuse to sanction an expenditure, for any 
reason, there is a provision for arbitration in the agree- 


ment.” [R. 47.] 


Moreover, since “|d]ecisions of the Board are made 
by a concurrence of a majority of the employer members 
with a majority of the union members,” the District Court 
properly concluded that “the power to expend the funds 
contributed by the employers resides in the Board, and 
is thus dependent upon the approval of the employer 
members. [R. 43; Cr. App: Br. pp. 21-22.] 


Insofar as Appellants argue that there exists the possi- 
bility of diversion of funds to the union even in the face 
of these express safeguards in the form of joint control 
and mutual administration by an equal number of Em- 
ployer-appointed and Union-appointed trustees, the Dis- 
trict Court fully answered that argument by pointing out 
that if the joint trustees used or attempted to use the 
fund, directly or indirectly, for such unauthorized pur- 
poses, a court of equity would “enjoin the trustees from 
making the improper expenditures.” [R. 47; citing Up- 
holsterers’ International Union v. Leathercraft Furniture 
ieo,, swpra, 82 Fed. Supp. 570, 573. Cf. App. Br. pp. 
6-7. | 

Under the general law of trusts, a trustee “must fulfill 
the purpose of the trust as declared at its creation.” (See 
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Cal, Civs Code, $2256.) ln thecase of charitable Wists 
in particular, if the trustees “in any way abuse their 
trust, equity will correct the abuses and remove the of- 
fenders” (People v. Cogswell, supra, 113 Cal. at pp: 
141-142), but the mere possibility that such abuses could 
have taken place will not invalidate the trust. Courts 
of equity possess enlarged judicial powers in giving effect 
to trusts for charitable uses by directing trustees to 
fulfill the purposes declared by its creators in the trust 
instrument. (Collier v. Lindley, supra, 203 Cal. at pp. 
654-655.) 


Since “the rules applicable to charitable trusts undoubt- 
edly apply” to beneficial funds established through collec- 
tive bargaining, if the required majority of the joint 
trustees “should undertake to misuse the fund in such a 
way that it obviously would not be in accordance with 
law, or with the agreement,” any interested person “will 
have a right to come into the Court and ask that the 
Trustees be directed how they should use the fund.” 
(Vaw Hom. Loans, stpra.) The trustees of such a itund 
“have fiduciary duties in connection therewith as do any 
other trustees.” (Umtced Marine Division v. Essex Trans- 
portation Co., supra.) Abuses in the administration of 
such funds will not be tolerated by the courts. (Uphol- 
sterers’ International Union v. Leathercraft Furniture Co., 
supra.) 

Even where the collateral trust instrument relating to 
a beneficial fund established through collective bargaining 
expressly confers “full authority” upon the joint trustees 
seemingly amounting to “unlimited discretion,’ the courts 
will still resort to the trust agreement itself “to define 
the limits of a trustee’s powers” which are necessarily 
“subject to the stated purposes of the ftnid) li ethe 
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trustees go outside the stated purposes of such a fund, 
“A court of equity can always intervene to control such 
an unreasonable exercise of discretion.” (Forrish v. Ken- 
meee Pa. Sup. Ct., 1954), 1059. 2d67, 25 ©. ©. Hi. 
Labor Cases, Par. 68,434, cited in Final Report of Sub- 
committee on Welfare and Pension Funds, Senate Com- 
mittee on Labor and Public Welfare, 84th Cong., 2d Sess. 
(1956), pp. 65-66.) 


Thus, in Labor-Management trust funds, as in other 
trusts. the ‘‘discretionary power conferred upon a trustee 
is presumed not to be left to his arbitrary discretion, 
but may be controlled by the proper court.” (Cal. Civ. 
ode. $2269.) 


Such being the case, the question arises whether the 
stated purposes of the Joint Industry Board Fund trust 
agreement involved herein authorize payment of any 
money or other thing of value to the union by the em- 
ployers. 


Appellants assert that “the purposes specified include 
the expenditure of assets of the fund for the purposes 
of defraying the cost of at least some activities normally 
carried on by the union’ (App. Br. p. 13), namely, “set- 
tling disputes, arbitrating, and administering an appren- 
ticeship program.” (App. Br. p. 5. see also pp. 24-26.) 


Insofar as the administration of an apprenticeship pro- 
gram is concerned, Appellants cite no authority for the 
proposition that this is a union function normally paid 
for by the union. 


Faced with a “‘steadily decreasing number of labor or- 
ganizations maintaining an apprenticeship system” so that 
by 1936 most national unions did not provide in their 
constitutions or agreements for the training of apprentices 
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(see Slichter, Union Policies and Industrial Management 
(1941), pp. 9-10; 5 Industrial and Labor Relations Re- 
view, p. 50; Handbook of American Trade Unions, VU. S. 
Bureau of Labor Statistics Bulletin No. 618 (1936); 
Motley, Apprenticeship in American Trade Unions, pp. 
53 et seq.), Congress decided in 1937 that “the training 
of all-around skilled workers is a matter of concern to 
all of the people” and “therefore passed an act authorizing 
the Secretary of Labor to set up standards to guide 
industry in employing and training apprentices; to bring 
management and labor together to work out plans for 
the training of apprentices; to appoint such national 
committees as needed; and to promote general acceptance 
of the standards and procedures agreed upon.” (The 
National Apprenticeship Program, U. S. Dept. of Labor. 
Apprentice-Training Service (1947), p. 1; emphasis added. 
See Public Law 308, 75th Cong.: 50 Stats. 664-665; 
2O 1. S.-C. 3800-50b, incl.) 


To carry out these functions, the Apprentice-Training 
Service was established and the Federal Committee on 
Apprenticeship, composed of representatives of Manage- 
ment, Labor and interested Government agencies, was 
appointed. In the Construction Industry, a General Com- 
mittee on Apprenticeship, consisting of leading represen- 
tatives of contractors’ associations and labor organizations, 
acts as a coordinating body and promotes the development 
of national and local apprentice training programs. (Jbid.) 


In California, the State Legislature adopted the Ap- 
prentice Labor Standards Act of 1939 (Stats. 1939, 
Ch. 220, pp. 1472-1476; Cal. Labor Code, §§3070-3090 
incl.), creating a tripartite Apprenticeship Council, com- 
posed of representatives of employers, employees. and the 
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general public, and authorizing the selection of “joint 
apprenticeship commuttces” by employers or employer asso- 
ciations and employee organizations on a State-wide or 
local area basis. 


The administration of such a “joint apprenticeship pro- 
gram” and establishment of such “Apprenticeship Stand- 
ards” by the Joint Industry Board pursuant to the Trust 
eeereement herein [Par. A, subp. 4; RK. 30] does not 
constitute taking over some of the functions of the union, 
as contended by the Appellants. (App. Br. p. 5.) 


It is undisputed that the statutory definition of collec- 
tive bargaining under Section 8(d) of the amended Na- 
tional Labor Relations Act (29 U. S. C., $158(d)) in- 
cludes the initial handling of grievances and disputes 
related to the administration and enforcement of an exist- 
ing collective bargaining agreement. (See N. L. R. B. v. 
fei WV oolworin Co. (1956), 352 U.S. ......, TEE tte 
(2a) 235, reversing 235 F. 2d 319, which denied entorce- 
ment of [OO N.L.R.B. 196.) 


Likewise, it 1s undisputed that union functions include 
“dealing with employers concerning grievances, labor dis- 
mireowe 2. and the hike (2090, S.C. 8§152(5)), with 
the end in view of arriving at a reasonable and amicable 
adjustment of such matters.” (Yellow Cab Operating Co. 
v. Taxi-Cab Drivers Local Union (D. C. Okla., 1940), 
so) fed. Supp. 403.) 


Adjustment of grievances and disputes by the union 
through collective bargaining with the individual employ- 
ers is wholly separate from the functions of conciliation 
Onemcdiation [Trust Agreement, Par. A-2; R. 30] and 
arbitration {Trust Agreement, Par. A-3; R. 30] through 
the facilities provided by the Joint Industry Board. 
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With respect to this type of adjustment of grievances 
and disputes through collective bargaining conferences, 
the National Labor Relations Act as amended expressly 
provides that: 


(1) “an employer shall not be prohibited from 
permitting employees to confer with him during work- 
ing hours without loss of time or pay” (Section 
Ba); 20° UU. S.C. 8is8(4)( 2) ) thus authonme 
ing “payment not only to individual employees, but 
also to employees acting in a representative capacity 
in conferring with the employer.” (House Conf. 
Rept. No. 510, 80th Cong., lst Sess., p. 45: see also 
Maiter of Remington Arms Co., Imc. (1945), 62 
N.L.R.B. 611, and Coppws Emngimecring Corp. v, 
er ime ea ee Ast el O57 ere ied , 39 
Ik Me 2315.) 


(2) “any individual employee or a group of em- 
ployees shall have the right to present grievances to 
their employer and have such grievances adjusted, 
without the intervention of the bargaining represen- 
tative, as long as the adjustment is not inconsistent 
with the terms of a collective bargaining contract 
or agreement then in effect: Provided further, that 
the bargaining representative has been given oppor- 
tunity to be present at such adjustment.” (Section 
OG) 2070, =) C S159); House Conia henre 
510, 80th Cong., Ist Sess.. p. 46: see Hughes Tool 
Cov, No LR. B. (CC. A, sth1945 7 147i Zoe 


In adopting the statutory definition of collective bar- 
gaining contained in Section 8(d), relied upon by Appel- 
lants herein (App. Br. p. 25). the Conference Committee 
specifically noted that the Taft-Hartley bill in its final 
form “omits from the Senate amendment words that were 
contained therein which might have been construed to 
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require compulsory settlement of gricvance disputes and 
other disputes over the interpretation or application of 
the contract.” (House Conf. Rept. No. 510, 80th Cong., 
Ist Sess., p. 35; emphasis added.) 


While the employer’s duty to bargain collectively with 
the union includes the handling of grievances and dis- 
putes by meeting and conferring in good faith in an effort 
to deal with their merits, Section 8(a)(5) of the Act 
j@77U. S. C. §158(a)(3))) does. not require the submis- 
sion of the grievance or dispute to arbitration as the 
final step of the grievance procedure. Thus, in Matter of 
Textron Puerto Rico (Tricot Division) (1953), 107 
N.L.R.B., No. 142, the National Labor Relations Board 
declared: 

i the record establishes at the most that 
[the Employer] refused to comply with the Union’s 
request that [the Employer] submit to arbitration 
the dispute arising out of that discharge. Whether 
or not such refusal constituted a breach of the col- 
lective bargaining agreement, it did not, in itself 
constitute a violation of Section 8(a)(5) and (1) 
of the Act. Accordingly, we shall dismiss the com- 
plaint.” 


Section 201 of Title IT of the Labor Management Re- 
lemons Act (29 U.S. GC. sl/l) expressly distineiushes 
between “the processes of conference and collective bar- 
gaining between employers and the representatives of 
their employees,’ on the one hand, and “facilities for 
conciliation, mediation and voluntary arbitration” or “such 
methods as may be provided for in any applicable agree- 
ment for the settlement of disputes” and “the final adjust- 
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ment of grievances,” on the other hand. 
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Section 203 of that same Title of the 1947 Act declares 
that “Final adjustment by a method agreed upon by the 
parties” is “the desirable method for settlement of griev- 
ace maicpimtes, 9 (29 (Uh SG oc). ie) lite eSemeane 
version of the Act authorized the Federal Mediation Serv- 
ice to seek to induce the parties to submit such disputes 
to voluntary arbitration and provided for payment by 
the United States of not to exceed $500 as a contribution 
to defray the cost of such an arbitration proceeding, but 
this feature was eliminated in conference. (House Conf. 
Rept NowolO. S0th Cone., Ist Sess, p.62; Sa Rheum 
No, 105, SOth Cong, Ist Sess:, p. 29.) 


In the case of so-called jurisdictional disputes, Con- 
eress adopted the same policy favoring resort by the 
parties to “agreed upon methods for the voluntary adjust- 
Menon tie dismite (sec, 10(k); 29 US. CG, Slot hie 
and, in conference, eliminated the provisions of the Senate 
version which authorized the National Labor Relations 
Board to appoint an arbitrator to decide the issues. 
(House Conf. Rept. No. 510, 80th Cong., Ist Sess., p. 
a eociate Rept Nom IOS .c0th Cone. Ist sess) ap 


In accordance with Title II of the Labor Management 
Relations Act, the Federal Mediation and Conciliation 
Service has recognized “voluntary arbitration as the pri- 
vate judicial system of the parties,’ so that employers 
and unions “must assume broad responsibility for the 
success of the particular arbitration procedures they have 
chosen.” The Service has concluded that “Voluntary arbi- 
tration is a supplement, in appropriate cases, to free 
collective bargaining” frequently constituting “a desirable 
alternative to economic strife.” (“Statement of Arbitra- 
tion Functions and Facilities’ (1948), and “Arbitration 
Policics, Functions, and Procedures” (1954), of the Fed- 
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eral Mediation and Conciliation Service, summarized in 
meee tl Labor Law Reports av page 51/042. See also 
“Grievance Mediation under Collective Bargaining,’ in 9 
Industrial and Labor Relations Review, 200, 204.) 


From the foregoing it may be seen that the District 
Court herein was fully justified in concluding, as it did, 
that the procedures for disputes settlement and joint arbi- 
tration contemplated by the Joint Industry Board Trust 
Agreement are “auxiliary to collective bargaining proce- 
ftmes and “go beyond them" so that in this respect, 
as in all others “The Joint Industry Board is not a part 
of the union.” [R. 46-47.] 


There is no support in this record for Appellants’ claim 
that before the establishment of the Joint Industry Board 
“the union has handled all disputes and grievances arising 
out of the contract at its own expense, including arbitra- 
tion.” (App. Br. p. 25.) Neither does the Trust Agree- 
ment provide in Paragraph F [R. 32], or anywhere else, 
as claimed by Appellants, that the employers shall pay 
“the entire cost of ‘settlement of any and all disputes’ 

and the cost of arbitration. . . .” (Cibid., p. 26.) 


A reasonable construction of the purposes of the Joint 
Industry Board Fund as enumerated in the Trust Agree- 
ment is that the Joint Board will “aid in the settlement 
of any and all disputes’; “administer a joint arbitration 
committee”; and “provide further arbitration procedures” 
[R. 30] as a supplementary or auxiliary procedure to 
free collective bargaining procedures between the union 
and the individual employers. 


The District Court adopted such a reasonable construc- 
tion when it found that the Joint Industry Board’s “gov- 
erning agreement expressly provides for the separate 
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character of the Board fron either of the parties, sama 
expressly preserves their duties and relationships with 
respect to each other and each of them with respect to 
their members.” [R. 47.] 


The union’s function in handling disputes and grievances 
as the collective bargaining representative of its member- 
ship was not “transferred to the Joint Industry Board” 
(Cf. App. Br. p. 25), nor does the payment of expenses 
in connection with separate Joint Industry Board func- 
tions amount to “paying the cost of a portion of the 
functions normally paid for by the union” comparable to 
payments of “rent for the union hall and offices” or of “the 
salaries of their officers,’ as Appellants contend. (Cf. 
py, Iie, Dp 2S) 


{hE NE RICIARIES Of THE URS 


The chief difference between an ordinary private trust 
and a beneficial fund or charitable trust is that in the 
latter case the beneficiaries are unspecified. (Bauer v. 
Myers (C. A. 10th), 244 Fed. 902, 911.) 


This “element of indefiniteness in the beneficiaries of 
a charitable trust is not only not an objection to its 
validity, but, as a rule, is of the essence of all charitable 
trusts of a public or quasi-public character.” (Collier v. 
Liidiey, supra, 203 Cal. at p. 652; see also Estate of 
Henderson, supra, 17 Cal. 2d at p. 857: People v. Cogs- 
qwell, swpra, 113 Cal. at pp. 136-137. citine Aesseliev. 
Allen, 107 U. S. 163: and Faye v. Howe (1902), 136 
Cal. 599, 601, quoted with approval in Estate of Bann, 
samjrea, 33 Cal. 2d at p. 901. The rule is also discussed in 
Rosé, Prtists, §375 and 30 Cal. L. Rew 218.) 


The unascertained beneficiaries of such a trust must 
constitute a sufficiently large class of persons so that the 
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community has a stake in the enforcement of the trust 
and there is a public interest to be served thereby. Those 
benefited by the trust may include such an undefined 
segment of the population as ‘‘the working classes” 
(Collier v. Lindley, supra), or a more definite group such 
as members of particular labor organizations or employees 
of particular major employers or major industries. (Es- 
tate of Tarrant, supra; see Annotation, supra, 28 A. L. R. 
2d at p. 430.) 


The fact that there are no specific persons interested 
in such a trust as individually-named beneficiaries “does 
not place it beyond the protection of a court of equity.” 
The enforcement of the requirements of the charitable 
trust and an accounting of the corpus “may be compelled 
by the Attorney General.” (Estate of Bunn, supra, 33 
Cal 2d at p. 904; People v. Cogswell, supra, 113 Cal. 
aie jo, Ihe {ey9) 


The general rules as to enforceability of beneficial char- 
itable trusts which admittedly are applicable to pension 
or medical and hospitalization trusts established by collec- 
tive bargaining agreements (see App. Br. pp. 17 and 19) 
have been well summarized by the Final Report of the 
Senate Subcommittee on Welfare and Pension Funds 
(supra, pp. 64-66) in the following fashion: 

(1) “If it may be assumed that welfare and pen- 
sion trusts arising out of collective bargaining are, 
in fact, in the nature of beneficial charitable trusts, 
then enforcement of the rights of the beneficiaries 
has been a responsibility of the State since 1601 
when the Statute of Charitable Uses was enacted by 
Parliament (43 Eliz., Ch. 4).” 


(2) In some States, “an action may be brought 
by the attorney general upon his own information 
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or upon complaint of any interested party (which 
would include a beneficiary or beneficiaries) for the 
enforcement of a charitable trust.” 


(3) “It is generally held that a person who has a 
special interest in the performance of a charitable 
trust can bring an action for its enforcement.” (Cit- 
ing Scott on Trusts, p. 2054.) 


(4) The “States already have ample authority to 
act through their attorneys general following the 
commission of a breach of trust or the commission 
of any act of malfeasance in the administering of 
trust funds located within the State.” 


(5) “Federal courts also have warned that abuses 

will not be tolerated.” (Citing Upholsterers’ 

International Umon v. Leathercraft Furmture Co., 
supra.) 


(6) Courts “will look with favor upon the peti- 
tion of a beneficiary even though his right to benefits 
has not vested.” 


(7) The “purposes of a trust cannot be frustrated 
at the whim and caprice of the trustees” and “bene- 
ficiaries of welfare and pension trust funds estab- 
lished through collective bargaining have a means of 
protecting their rights and interests through the 
courts.” 


Appellants herein concede that in the Essex case, supra, 
216 F. 2d 410, involving a pension trust, “it would be 
impossible for the trustees to apply any of the moneys in 
the trust for the benefit or advantage of the munition as 
such without violating the specific terms and provisions 
of the trust” (App. Br. p. 5) and likewise in the Uplol- 
sterers case, supra, 82 Fed. Supp. 570, involving a union- 
administered health and welfare fund, “no part of this 
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fund could be diverted to the benefit or advantage of 
the union as such without violating the trust agreement 
teseiy. (Ibid., p. 7.) 


imerie ease Of a pension trust, as in the Essex case, 
or a medical and hospitalization trust, as in the Uphol- 
sterers case, Appellants recognize that the employees as 
beneficiaries could have gone to a Court of Equity to 
enforce their rights and prevent a diversion of the trust 
fund to the union. (/bid., pp. 17 and 19.) 


The decision of the District Court here under review 
properly held that this same doctrine applies to the Joint 
Industry Board. Although “chosen half and half by the 
employers’ association and this union,” the individuals 
so designated “when set up as a board, as they were in 
this case,” were declared to be “not acting as represen- 
tatives of either union or employers” but rather as “trus- 
tees of a fund” with “fiduciary duties” enforceable by a 
court of equity. [R. 46.] 


Appellants are not at all accurate when they state that 
“There were no beneficiaries of the Joint Industry Board 


Fund except the wton itself and the employer association.” 
fepp, Br. p. 17.) 


The Trust Agreement of the Joint Industry Board 
Fund discloses on its face that it provides for: 


(a) assistance in settlement of disputes for the 
benefit of Union members, Employer’s Association 
members and “all other employers of union members 
who are signatories to agreements with the union” 
(Par. A-2- Ro 30); 


(b) apprenticeship standards and training for the 
benefit of “persons of good moral character. ambi- 
tien and competency” [Par. A-4: R. 30]; 
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(c) assistance and aid in maintaining a “high 
degree of skill” for the benefit of those persons en- 
gaged in “the Heating and Sheet Metal Industry” 
in Northern California [Par. A-5; R. 30; Cf. App. 
Bre pero: 


(d) a forum for discussion of methods of joint 
cooperation for the benefit of “Management and 
Labor” in the said Industry [Par. A-5; R. 30-31; 
Grey PSO Bye oe ee! 3 


(e) counsel, advice and other assistance to “indi- 
vidual members of the Union and all employers who 
are signatories hereto” in the said Industry [Par. 
eS e ke Sule (Gi aye, Iie, jes Z10)]| § 


(f{) liaison with “representatives of public and 
quasi-public bodies or groups or associations in the 
Construction Industry or allied fields” for the benefit 
of persons engaged in the Heating and Sheet Metal 
Industry in the Northern California counties | Par. 
clove ee] 


(g) advocacy and promotion of legislation “bene- 
ficial” to persons engaged in “‘the Heating and Sheet 
Metal Industry” of the State of California [Par. A-6; 
pole Cl pe bie pp. 2Osand cal: 


(h) dissemination of public information and pub- 
lic relations activities for the benefit of persons en- 
gaged in “the work of the Heating and Sheet Metal 
Industry [Par A-6; R91; Ci. Atty. Bip. 23]: 


We submit that the individual employees, employers, 
and applicants for employment now engaged or hereafter 
engaged in the “Heating and Sheet Metal Industry” in 
Northern California are the direct beneficiaries of this 
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Fund and constitute a sufficiently broad class of persons 
within the community with a special interest in the per- 
formance of this trust to permit enforcement of the ex- 
press trust provisions by the courts to protect their 
interests. 


Even if there were “no class of persons particularly 
interested in such a trust,” Appellants would not be justi- 
fied in concluding that “There was no one to challenge 
whatever disposition might be made of the monies in 
memiind, {App. Br, p. 20.) Such a trust is affected 
with a public interest which can be enforced by the 
Attorney General of the State of California who may 
secure an accounting of all expenditures so that Appel- 
lants’ “concern that there is 1o one ‘to keep the trustee 
honest’ has no substantial foundation.” (Estate of Bunn, 
supra, 33 Cal. 2d at p. 904: emphasis added. As to the 
iemiedy Of afi accounting, Cf. App. Br. p. 7, par. 2.) 


Under all of the foregoing circumstances (regarding 
the establishment of the trust fund: its enumerated pur- 
poses: the powers. duties and fiduciary obligations of 
the trustees: and the beneficial interest of the individual 
employees and employers in the fulfillment of the purposes 
of the trust fund by the trustees in accordance with the 
requirements of the Trust Agreement), the District Court 
could not “hold that the payments in question are pay- 
ments ‘to any representative’ .’ and therefore 
properly held that the “union members of the Joint In- 
dustry Board, in that capacity, are not ‘representatives’ 
of the employees within the meaning of 29 U.S. C. 186.” 
[R. 48.] 
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Re 
In the Absence of Any Actual or Threatened Viola- 
tions of Section 302(a) and (b), the District Court 
Lacked Jurisdiction to Grant Any Relief to Ap- 
pellants. 
Section 302(e) of the Labor Management Relations 
Nct ds set tort im 29°) >, © Sle6(e). provides tha 
“The district courts of the United States 
shall have jurisdiction, for cause shown, and subject 
to the provisions of section 381 of Title 28 (relating 
to notice to opposite party) to restrain violations of 
this section, without regard to the provisions of 
section 17 of Title 15 and section 52 of this title, 
and the provisions of sections 101-115 of this title.” 


Congress thus authorized injunctive relief against viola- 
tions of Section 302(a) and (b) of the Taft-Hartley 
Act, notwithstanding the restrictions upon the equitable 
jurisdiction of the District Court in “labor disputes” 
contained in the provisions of Sections 6 and 20 of the 
Olastonm\er (15 Wins. C. $17 and 29 Uy 5, C.so2ieead 
the provisions of the Norris-LaGuardia Anti-Injunction 
romeo UW, 5 Casolvl i>) 


As District Judge Kirkland clearly explained the limited 
jurisdiction conferred by Section 302(e), in Dambar Com- 
pany v. Painters District Council, supra (D. C. Dist. Col., 
1955), 129 Fed. Supp. 417: 

“Modifying the general denial to federal courts 
of injunctive powers in labor disputes, Congress has 


seen fit in this Act to open the door just a bit and 
to define a narrow path for federal courts to trod. 
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“So there is this very narrow opening in the there- 
tofore solid wall of denial of the power of injunction 
in cases of labor disputes. 


“To enforce it [Section 302] a criminal penalty 
was attached, because . . . there was potential 
vice in these funds not being properly deposited, not 
being properly supervised, not being properly audited, 
and in fact they could become a slush fund, they 
could become the source of crime, embezzlement, and 
they might be used for many improper things. 


“That language [Section 302(a) and (b)] was 
very deliberately intended to prevent kickbacks, pre- 
vent bribes, prevent things which make for labor 
meketeering. And . . . beyond the penalties 
which are purely criminal, there could be injunctive 
powers for quick and speedy remedy.” 


In the absence of actual or threatened payments or 
agrements for payments to a “representative” of his em- 
ployees by one or more employers. in contravention of 
Section 302(a) and (b), Congress did not intend to 
confer general equitable jurisdiction upon the District 
Courts to grant injunctive relief by virtue of any labor 
dispute arising over employer opposition to and criticisms 
of a trust fund established through collective bargaining. 
(Compare Statements of Senators Thomas and Pepper, 
5/7/47, 93 Cong. Rec. 4680, and Statement of Senator 
Morse, 5/8/47, 93 Cong. Rec. 4751.) 
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Conclusion. 


The defendant Joint Industry Board of the Heating and 
Sheet Metal Industry of Marin, Sonoma, Mendocino, 
Lake, Napa and Solano Counties is a beneficial trustee- 
ship for enumerated purposes affected with a _ public 
interest, established for the benefit of individuals engaged 
as employers, journeyman employees and apprentice em- 
ployees in said Industry. 


The defendant W. R. White in his capacity as one of 
six persons appointed by defendant Local No. 75, who, 
together with six other persons appointed by Associated 
Heating and Sheet Metal Contractors, Inc., administer 
the Joint Industry Board Trust Fund, is a trustee for a 
“charitable trust” with appropriate fiduciary obligations, 
and subject to the supervision and control of a court of 
equitable jurisdiction. 


Neither said Joint Industry Board, nor any of its twelve 
members in their capacities as joint trustees, are “repre- 
sentatives’ of any employees of Appellants within the 
meaning of Section 302 of the Labor Management Rela- 
tions Act, 1947. 


Financial contributions to said Trust Fund by the eight 
San Francisco Sheet Metal contractors among the Appel- 
lants herein (pursuant to their agreement with defendant 
Local No. 104 to be governed by the “established working 
conditions” of defendant Local No. 75 when employing 
members of Local No. 104 in the six Northern California 
Counties) do not constitute payments of “ ‘ary money or 
other thing of value’ to any ‘representative’ of their em- 
ployees” in violation of Section 302(a). 
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The receipt or acceptance of such sums from these eight 
plaintiff employers by the defendant Joint Industry Board 
was not made “unlawful” by Section 302(b). 


The making of such financial contributions by some of 
tiem ppellants and the receipt thereof by one of the 
Appellees did not constitute a crime made punishable by 
Section 302(d). 


In the absence of any violations of Section 302(a), (b), 
and (d), no jurisdiction exists to grant an injunction 
against such payments by virtue of Section 302(e). Juris- 
diction to grant the relief sought by Appellants herein 
was precluded by the Norris-LaGuardia Act. (29 U. S. C. 
§§101-115.) 


Under the undisputed facts and circumstances of this 
case, the orders of the District Court granting defendants’ 
motion for summary judgment and denying plaintiffs’ 
motion for summary judgment were free from error, and 
the summary judgment of the District Court dismissing 
plaintiffs’ complaint and denying injunctive relief, as 
prayed for, should be affirmed. 


Datep: Los Angeles, California, March, 1957. 
Respectfully submitted, 


GILBERT, NissEn & IRVIN, 
By Rospert W. GILBERT, 
Attorneys for Appellees. 


